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 1

1.  Introduction

This is a critical moment in our cultural life. The ownership and control 

of information resources is one of the most important forms of power in 

contemporary society.1 Digital technologies therefore have the potential 

to alter and subvert power structures by changing the ways in which we 

access, engage with, and participate in the creation of these resources. 

By the same token, intellectual property laws have the capacity to shore 

up existing power structures and limit creative practices by enforcing 

and expanding traditional proprietary norms in the digital environment. 

Networked technologies present unprecedented opportunities for creative 

expression and participation in public discourse; but these technologies, 

and the activities they facilitate, are subject to legal regimes that allocate 

exclusive rights over information resources, restricting their creation, 

 dissemination and development.

 Copyright law, which creates exclusive rights over intellectual expres-

sion, is one such regime. Copyright attaches to original literary, dramatic, 

musical and artistic expression, granting authors and subsequent owners 

the power to control the production, reproduction, publication and per-

formance of their works. Fundamentally, copyright is no more than ‘the 

right to multiply copies of a published work, or the right to make the work 

public and still retain the benefi cial interest therein.’2 But through the 

powers of control that it grants to authors and subsequent owners, copy-

right regulates the production and exchange of meaning and information, 

and shapes social relations of communication. Writers, artists, musicians, 

performers, software programmers, publishers, students, researchers, 

librarians, teachers, readers, movie-goers, music fans – and so, one might 

say, all of us – exist in a web of cultural relations subject to the law of 

copyright.

 The emergence of the digital world has rapidly generated a new public 

idea of communication, discourse, participation and production – one 

that values networking over singularity, and relationships over individua-

tion. Most importantly, however, this new public idea favours a collabora-

tive model of shared and cumulative cultural dialogue over a proprietary 

model of cultural production. Within this model, epitomised by social 

media, fan sites, digital sampling and fi le sharing, conventional ideas of 
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2 Copyright, communication and culture

individual ownership are swept aside. This explains why the recent focus 

of intellectual property policy-makers around the globe has been pre-

dominantly on the threats rather than the promises of digital technology. 

Copyright appears to have arrived at a crossroads: it increasingly seems 

that a choice is being made between maximising the potential of the digital 

revolution and reinforcing the traditional norms of the analog world. 

Thankfully, this is a false dilemma: as I will argue, copyright contains 

within it the norms and aspirations that not only permit but necessitate the 

development of a robust cultural landscape3 in which citizens freely par-

ticipate – a social space made more open, accessible, democratic and vital 

by the advances of network technologies.

 From a utilitarian or instrumental perspective, the exclusive rights that 

copyright grants are justifi ed as a means by which to maximise cultural 

production and exchange by encouraging the production of intellectual 

works. The underlying rationale is that such works will be under-produced 

unless authors are given suffi  cient opportunity to exploit them for fi nan-

cial return.4 Rationalised in these terms, the exclusive rights of authors 

might be said to ‘encourage learning’5 and to ‘promote the progress of the 

useful arts’.6 From this it should follow that the rights granted to authors 

under the copyright system affi  rm the value that we as a society place in 

the cultural exchange and interaction represented by the production and 

dissemination of intellectual works.

 Many utilitarian versions of copyright theory presuppose but fail to 

explain this initial premise. A pure economic theory can justify copyright 

in terms of the economic incentive it off ers for authors qua rational eco-

nomic actors, but economics alone cannot explain the nature of the soci-

etal benefi ts that fl ow from this incentive. This requires us to understand 

the public interest that resides in the creation and exchange of intellectual 

expression. From a public interest perspective, the encouragement of cul-

tural production should be understood as the creation of opportunities 

for improved communication between members of society. The copyright 

system should be regarded as one element of a larger cultural and social 

policy aimed at encouraging the process of cultural exchange that new 

technologies facilitate. The economic and other incentives that copyright 

off ers to creators of original expression are meant to encourage a partici-

patory and interactive society, and to further the social goods that fl ow 

through public dialogue. Copyright’s purpose is to create opportunities 

for people to speak, to develop relationships of communication between 

author and audience, and to fashion conditions that might cultivate a 

higher quality of expression.

 However, the role that copyright plays as a cultural and social policy 

tool is rarely appreciated. Rather, copyright is widely regarded as a 
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 Introduction  3

system whose purpose is the protection of private, proprietary rights. 

Notwithstanding the intangible and communicative nature of intellec-

tual expression, its categorisation as a species of so-called ‘intellectual 

property’, compounded by a particular understanding of the nature of 

authorship, causes copyright to be commonly conceptualised as just 

another form of private property. Viewed through the proprietary lens, 

the intellectual expression of the author is an object that is owned like 

any other. In the context of a market economy, it is simply a commod-

ity to be freely transferred and exploited in the marketplace. However, 

the language of ‘ownership’, ‘property’ and ‘commodity’ obfuscates the 

nature of copyright’s subject matter, and cloaks the social and cultural 

implications of copyright protection. As history reveals, it also appears to 

result in the continuous strengthening and expansion of the private rights 

that copyright aff ords. As such, the way that we traditionally think about 

copyright – particularly in the modern digital age where works are created, 

shared, accessed and transformed more easily and effi  ciently than ever 

before – is inapposite to the task that we expect it to perform. Copyright is 

in  desperate need of re-imagination.

 My aim, in this book, is to provide a route towards the re-imagination 

of copyright law. This process of re-imagining copyright is not cast as a 

radical or revolutionary one: rather, it works from within the copyright 

system, using the concepts and components that constitute the current 

system, only reconceptualising them within a revised theoretical frame-

work. Through this process, we are challenged to discard the loaded con-

ception of the author as a bearer of rights and an owner of property, and 

to adopt in its place a vision of the relational author as a participant in a 

process of cultural dialogue and exchange. This, in turn, requires that we 

resist the notion of original expression as a stable, objectifi able thing, and 

instead embrace the idea of the work as a text, utterance or communica-

tive act. Finally, this demands that we reject the characterisation of users 

of copyrighted works as actual or potential trespassers or pirates, and 

recognise them instead as active and equal participants in the very process 

of meaning-making and exchange that underpins copyright norms.

 Ultimately, this route should lead us to an understanding of copyright 

as a system designed to further the public good by encouraging improved 

relations of communication between members of society, and maximis-

ing discursive engagement in a collective conversation. Viewed through 

this lens, author and text are no longer individualised and isolated from 

their social situation: it becomes possible for the contours of copyright 

protection to refl ect the dialogic and inherently social nature of cultural 

expression.

 As this suggests, the central concern of this book is the underlying 

CRAIG PRINT.indd   3CRAIG PRINT.indd   3 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



4 Copyright, communication and culture

philosophy or theory of copyright law. I argue that our current copyright 

model is premised upon the political and ontological assumptions of 

traditional legal liberalism, and the normative assumptions of possessive 

individualism. These political underpinnings guide courts’ interpretation 

and application of copyright doctrine with the result that copyright law 

fails to adequately refl ect the realities of cultural creativity, and frequently 

restricts the very communicative or expressive activities that it is meant to 

encourage. If copyright is to be a justifi able limitation upon the expres-

sive activities of the public, it must increase opportunities for qualitative 

cultural production and exchange, ultimately furthering our communica-

tion ideals. The appropriate limits of copyright’s protective sphere will 

become clear when we acknowledge that the copyright owner’s rights 

exist only through this public interest and not in spite of it. Where copy-

right obstructs rather than facilitates relations of communication, it goes 

beyond the bounds of its justifi cation.

 The crux of this re-imagined theoretical framework for copyright is 

developed in Part I of the book, which challenges the liberal and neo-lib-

eral theorising implicit in modern copyright discourse. This lays the foun-

dation for the critique that builds throughout the book: namely, that the 

existing theoretical framework for copyright is responsible for the (mis)

construction of its core concepts. The concepts of authorship, originality 

and ownership are defi ned and shaped by the philosophical assumptions 

that we bring to bear on the processes of cultural creativity and the legal 

system that we have built in its name. These concepts, in turn, aff ect the 

operation of copyright law and the extent to which it achieves its policy 

goals. The current copyright model, constructed as it is around the tran-

scendent, rights-bearing author-self, is ill suited to the task of encouraging 

and maximising cultural creativity and the production and dissemination 

of new intellectual works.

 I propose a relational model as a more appropriate framework within 

which to understand the processes of authorship, its signifi cance for the 

author and the public, and consequently, the role and purpose of the 

copyright system. Chapter 2 critically examines the romantic conception 

of authorship that pervades copyright doctrine, and the power of this con-

ception to obscure the connection between origination and imitation while 

individualising the author and commodifying his work. Chapter 3 suggests 

an alternative version of copyright’s author-fi gure, drawing upon feminist 

theory to develop a notion of the author as a situated, relational self, and 

authorship as a dialogic and formative process.

 I proceed in the following chapters to push towards copyright’s re-imag-

ination in these terms. I explore some of the principal concepts and con-

victions that have caused traditional copyright theory to misrecognise the 
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 Introduction  5

nature of the author, the public and the copyright system, and show how a 

shift in thinking may alter the shape of copyright. Part II of this book chal-

lenges the pervasive view that the origin of the copyright interest (in both 

the moral and legal sense) can be found in the industry or labour of the 

author. My overarching proposition is that it is a mistake to look solely 

to the relation between the author and her work as the basis on which to 

justify the copyright system or to defi ne the scope of the copyright inter-

est. In so doing, we necessarily neglect the social and cultural goals of 

copyright, and so wrongly augment the scope of the rights conferred under 

copyright while failing to identify and draw the appropriate limits thereto.

 Chapter 4 focuses primarily on the role of labour in defi ning the moral 

relation between the author and work by means of which the copyright 

interest is justifi ed. In particular, it tackles the common conviction, 

grounded in Lockean theory, that the author as intellectual labourer has a 

natural right to own the fruits of his labour. Chapter 5 focuses on the role 

of labour and other elements of authorship in defi ning the legal relation 

between author and work – what the author must do to establish a legal 

right over her work.7 I examine the doctrine of originality, which provides 

the defi ning characteristic of copyrightable expression, and therefore 

encapsulates many of the dominant misconceptions of modern copyright 

theory. I suggest that, by re-evaluating the originality threshold and its 

role in copyright disputes in light of a relational theory of authorship, the 

central doctrine of copyright law could be realigned with the public policy 

purposes of the copyright system.

 The dialogic theory of authorship advanced in this book emphasises the 

cumulative nature of cultural creativity. This reveals the fl aw inherent in 

the individualised account of original expression, but it also underscores 

the importance of downstream, meaning-generating uses of protected 

materials. To this end, it is essential that copyright leave space for the 

interactive, dialogic processes of cultural creativity if it is to enhance 

rather than obstruct relations of communication. As such, Part III focuses 

on the limits of the protection aff orded to copyright owners to allow for 

the use, transformation and ‘appropriation’ of protected works as defi ned 

by user exceptions, defences and rights.

 Chapter 6 takes critical aim at the restrictive fair dealing defence and 

other exceptions available to users, calling for a large and fl exible defence 

to copyright infringement (even in the face of technical controls) that 

adequately refl ects the dialogic nature of creative processes and the criti-

cal role of users in the copyright system. Chapter 7 explores the relation-

ship between copyright protection and freedom of expression, employing 

relational theory to argue that both copyright and freedom of expression 

embody the values that we as a society attach to communication and 
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6 Copyright, communication and culture

 discursive interaction between the members of our community: copy-

right’s legitimacy therefore depends upon its capacity to accommodate 

and enhance the principles of free expression.

 Much of the doctrinal analysis contained in these chapters is con-

ducted in the context of Canadian jurisprudence. Recent developments 

in Canada, and in particular the Canadian copyright narrative that has 

emerged from the Supreme Court of Canada over the past decade,8 make 

the Canadian context a fertile one in which to develop a far-reaching 

theory of copyright. Moreover, Canada occupies a unique position in 

the common law copyright world: it inherited its copyright system from 

the United Kingdom; it developed its copyright doctrine in the context 

of a ‘mixed’ common and civil law system, drawing in part on con-

tinental infl uences; and, with the United States as its only neighbour and 

largest trading partner, it is consistently reactive to US developments and 

 political pressures.

 In the United States, the analysis of copyright theory often starts and 

ends with the US Constitution and the power of congress under Article 

1 to ‘promote the Progress of Science and useful Arts, by securing for 

limited Times to Authors and Inventors the exclusive Right to their 

respective Writings and Discoveries.’9 In the US Supreme Court deci-

sion of Eldred v. Ashcroft,10 however, the practical force of this clause 

proved to be far less than many had hoped. Indeed, the US copyright 

narrative has largely fragmented over recent years into property-based 

discourse and anti-instrumentalist agendas, as evidenced by the enactment 

of the Digital Millennium Copyright Act 1998.11 Meanwhile, in Britain, 

the copyright narrative has been disrupted, and policy-making largely 

dominated, by developments at the European Union level. Principled 

theorising proves diffi  cult in a context where copyright laws are shaped by 

international obligations that derive from principles foreign to the juris-

diction.12 Because Canada has lacked a concrete statement of copyright’s 

purpose, and because it is (at least offi  cially) free to shape its copyright law 

according to its own prerogatives (within the confi nes of its obligations 

as a member of the World Trade Organization13), the Canadian context 

off ers greater space within which to contemplate the purposes, principles 

and potential of copyright law in the digital age. For these reasons, the 

Canadian legal experience aff ords an interesting and illustrative example 

from which larger general – indeed universal – lessons can be learned.

 The overarching theme of this book is the need to discard notions of 

natural right, individual entitlement and private property in copyright 

theory, and to re-imagine copyright in relational terms of communica-

tion, community and cultural policy. Throughout the arguments that I 

have sketched in this introduction lies the unifying proposition: only by 

CRAIG PRINT.indd   6CRAIG PRINT.indd   6 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



 Introduction  7

regarding copyright from a public interest perspective and recognising 

the social value of discursive engagement can we appreciate the system’s 

incentivisation of cultural production as a means by which to enhance 

relations of communication. Furthermore, it is only by understanding the 

nature of the author-self as socially situated and intrinsically relational 

that we can appreciate the importance of communication and dialogue in 

the  formation of human identity and community.

 Individualising authorship and propertising intellectual expression 

causes us to miss what it is that matters about cultural creativity; and so it 

guarantees that we fail to recognise the real rationale behind the copyright 

system. The re-imagination of copyright is therefore essential if we are to 

fully comprehend the social goals that justify its existence – and if we are 

to have any hope of achieving them.

NOTES

 1. James Boyle, ‘A Politics of Intellectual Property: Environmentalism for the Net?’ 
(1997) 47 Duke L.J. 87 at 87: ‘Everyone says that we are moving to an information age. 
Everyone says that the ownership and control of information is one of the most impor-
tant forms of power in contemporary society. These ideas are so well-accepted, such 
clichés, that I can get away with saying them in a law review article without footnote 
support.’ The irony of this footnote is not lost on me.

 2. Underwriters’ Survey Bureau Ltd v. Massie & Renwick Ltd (1936) [1937] Ex. C.R. 15 
at 20 (Maclean J.), varied [1937] S.C.R. 265 (S.C.C.). Cited in John S. McKeown, Fox 
Canadian Law of Copyright and Industrial Designs, 3rd edn (Scarborough, Ontario: 
Thomson Canada Ltd, 2000) at 1.

 3. Cf. Julie E. Cohen, ‘Copyright, Commodifi cation, and Culture: Locating the Public 
Domain’ in L. Guibault and P.B. Hugenholtz (eds), The Future of the Public Domain 
(Netherlands: Kluwer Law International, 2006) at 121–66.

 4. See e.g. William M. Landes and Richard A. Posner, The Economic Structure of 
Intellectual Property Law (Cambridge, Mass.: The Belknap Press of Harvard University 
Press, 2003).

 5. The fi rst modern copyright statute, the Statute of Anne 1709, pronounced its purpose 
to be ‘the Encouragement of Learning, by Vesting the Copies of Printed Books in the 
Authors or Purchasers if such Copies, during the Times therein mentioned.’ For inter-
esting discussion regarding the historical beginnings of copyright regulation see: L. Ray 
Patterson, Copyright in Historical Perspective (Nashville: Vanderbilt University Press, 
1968); Mark Rose, Authors and Owners: The Invention of Copyright (Cambridge, Mass.: 
Harvard University Press, 1993).

 6. Art. 1 §8, cl. 8 of the U.S. Constitution. This empowerment clause explicitly enshrines 
into the Constitution an instrumentalist account of copyright law.

 7. The distinction between the legal and moral relation between author and work is 
explained by Christian G. Stallberg, ‘Towards a New Paradigm in Justifying Copyright: 
A Universalistic-Transcendental Approach’ (2008) 18 Fordham Intell. Prop. Media & 
Ent. L.J. 333 at 343–4.

 8. See Daniel Gervais, ‘A Canadian Copyright Narrative’ (2008) 21 Intellectual Property 
Journal 269.

 9. US Const., note 6 above.
10. 537 US 186 (2003).
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8 Copyright, communication and culture

11. Pub. L. No. 105-304, 112 Stat. 2860 (1998). See Gervais, note 8 above at 293–4.
12. A pertinent example is Directive 96/9/EC of the European Parliament and of the 

Council of 11 March 1996 on the Legal Protection of Databases [1996] O.J. L77/20, 
art 3.1 (‘[D]atabases which, by reason of the selection or arrangement of their contents, 
constitute the author’s own intellectual creation shall be protected as such by copy-
right’). Cf. Sections 3 and 3A of the British Copyright, Designs and Patents Act 1988 (as 
amended by the Copyright and Rights in Databases Regulations 1997 SI 1997/3032). 
This replaced the traditional ‘labour and skill’ threshold with an ‘intellectual creation’ 
threshold for copyright in data compilations.

13. Canada is therefore bound by the Agreement on Trade Related Aspects of Intellectual 
Property Marrakesh Agreement Establishing the World Trade Organization, 15 April 
1994, Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994).
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PART I

Copyright and cultural creativity in context

CRAIG PRINT.indd   9CRAIG PRINT.indd   9 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



CRAIG PRINT.indd   10CRAIG PRINT.indd   10 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



 11

2.   Constructing authorship: The 
underlying philosophy of the 
copyright model

2.1  INTRODUCTION

The concepts of intellectual property – and the theoretical framework 

of copyright law in particular – are unmistakably premised upon liberal 

and neo-liberal assumptions. At the core of copyright’s functionality 

are the concepts of private rights, property, ownership, exclusion and 

individualism. At the core of copyright’s justifi cations are the concepts 

of individual entitlement or desert, on one hand, or economic rationality 

and self-interest on the other. Within this model, authors are individuated, 

proprietary personalities with a claim to ownership of their intellectual 

works; these works are the original, stable and propertisable results of 

authors’ independent eff orts.1 Far from a situated, communicative act, 

the authorial activity presupposed by intellectual property is an individual 

act that produces a commodifi able thing and, of course, a right against all 

others in relation to that thing.

 My aim, in Part I of this book, is to expose the weaknesses inherent 

in law’s construction of authorship, and to identify the abstractions 

embraced by copyright’s author-fi gure. Legal doctrine has a self-perpetu-

ating power: the power to naturalise its constructions,2 and to solidify its 

abstractions. I will argue that copyright’s reduction and individualisation 

of authorial activity threatens to obscure the communicative function of 

authorship and to undermine its role in dialogic community. Copyright’s 

construction of authorship, and its focus upon the abstract, individual 

rights-bearer, therefore threatens to obscure the social purposes of the 

copyright system and undermine its attempts to encourage cultural 

creativity.

 This chapter examines the romantic conception of authorship that per-

vades the doctrinal constructs and application of copyright law: a concep-

tion that dichotomises origination and imitation while individualising the 

author and propertising his product. It also explores the post-romantic 

critiques to which this vision of authorship has been subjected. I will then 
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12 Copyright, communication and culture

identify some of the practical and political consequences of the romantic 

author in the copyright realm, focusing upon its tendency to support 

broad protection for ‘original’ authors, while chilling downstream uses 

and so restricting cultural exchange. In Chapter 3, I will attempt to estab-

lish a route towards re-imagining copyright’s author fi gure, employing 

feminist literary and political theory to explain the notion of the author as 

a relational self, and the nature of authorship as a communicative and dia-

logic process. I will suggest that this theory of the author-self can pave the 

way towards a re-imagined copyright system justifi ed in terms of the social 

good that resides in communication and cultural exchange of meaning.

2.2   AUTHORSHIP, ORIGINATION AND 
OBJECTIFICATION

Authorship is the foundation of copyright. It is authorship that brings into 

existence the copyrightable work, authorship that establishes the copy-

right interest, and authorship that determines its fi rst owner.3 Authorship 

is therefore a ‘bedrock principle’ of copyright, and yet, contrary to the 

immutability and solidity that this might suggest, it is ‘one of the more 

elusive concepts in copyright law’ 4 (which is full of elusive concepts). 

Recognising the centrality of the concept of authorship to the operation 

and application of copyright law reveals the extent to which our copyright 

model is guided and shaped by our interpretation of this elusive concept. 

This in turn reveals that an inquiry into the nature, processes and products 

of authorship aff ords the opportunity to rethink the shape of copyright 

protection.

 In his seminal essay, ‘What is an Author?’, Michel Foucault insisted 

‘it would be worth examining how the author became individualized in 

a culture like ours . . . and how this fundamental category of “the-man-

and-his-work” began.’5 This challenge has since been taken up by intel-

lectual property scholars, perhaps most notably Martha Woodmansee 

and Mark Rose, who have produced important texts on the development 

of the modern concept of authorship in eighteenth century Germany and 

England respectively.6

 These examinations reveal the extent to which the modern concept of 

the author as the sole independent creator of an original work is pro-

foundly ideological and historical. Through a process of contextualisa-

tion – locating modern concepts of assumed meaning within the ‘worlds 

of signifi cance’ in which these meanings developed – such scholarship has 

brought attention to ‘just how culturally specifi c and historically contin-

gent such seemingly transparent terms actually are, and how complex the 
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contexts in which they emerged, were contested, and gained legitimacy.’7 

This recent body of academic literature has provided an important route 

towards the doctrinal reconfi guration of copyright law by anatomising the 

author and demythologising copyright doctrine. I will explore this route 

– its justifi cations and implications – in the discussion that follows. In par-

ticular, I hope to show that copyright’s current author-fi gure is both facili-

tative and symptomatic of its larger ideological framework, and to suggest 

that this fi gure/framework limits our ability to comprehend the cultural 

creativity central to copyright’s claims. I will turn my attention, in the fol-

lowing chapter, to the task of reconfi guring copyright’s author – retrieving 

the author from the myths that have defi ned him. Having set about under-

standing the past behind the modern conception of  authorship, it should 

become possible to re-imagine its future.8

2.2.1  The ‘Author’

Present-day copyright law emerged out of commercial struggles amongst 

interested parties, occurring at a time- and context-specifi c moment in the 

process of cultural and economic development.9 It is against this picture 

of historical contingency that the connection between the romantic author 

and property theory becomes most evident. I do not pretend to off er here 

a comprehensive account of the formation of the modern representation 

of the author,10 but it is crucial to recognise that, in spite of its apparent 

naturalness in the modern age, the modern author is ‘a relatively recent 

invention.’11 According to Woodmansee, the modern author is the product 

of the professionalisation of writing that accompanied the growth of 

public literacy in the eighteenth century. In Germany, writers who were 

unable to survive on writing alone sought to redefi ne the nature of writing 

to ameliorate their (fi nancial) position in society. German theorists, elabo-

rating upon the positions taken by English writers such as Edward Young 

and William Wordsworth,12 attempted to dislocate the notion of the writer 

as a master of rules or a receptacle of sublime inspiration, in favour of the 

concept of internalised inspiration, or ‘original genius.’ The writer was 

thereby transformed into ‘a unique individual uniquely responsible for a 

unique product. That is from a (mere) vehicle of preordained truths . . . 

the writer becomes an author (Lat. auctor, originator, founder, creator).’13

 The exaltation of ‘original’ texts is also a relatively recent phenom-

enon: the idea of an ‘author’ as a ‘maker’ of an ‘original’ text would have 

been alien to literary thought in the classical period. Indeed, at this time, 

copying or imitating the great poets and writers that had gone before was 

considered to be a worthy objective and, if done successfully, an admira-

ble achievement. Marilyn Randall explains that the eighteenth century 
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14 Copyright, communication and culture

saw a ‘shift from a poetics of imitation to a valorization of originality’, 

while prior to the eighteenth century ‘imitation was the aesthetic norm.’14 

Aspirations of imagination, novelty, creativity and originality were of 

growing importance in the aesthetics of the Romantic period, which 

emphasised the individual author and the authority that fl ows from per-

sonal genius and sincere expression. At the heart of the Romantic ideal is 

the sanctity of individual creativity. The distinction between imitation and 

originality is therefore intricately tied to the perceived nature of man, such 

that true authorship represents the essence of human individuality. The 

human agent, as author, does not copy without sacrifi cing his authenticity 

and obscuring his intrinsic worth. From this perspective,

[a]uthorship retains, in the eighteenth century, both the connotations of author-
ity recast in the form of personal genius and inspiration, and the connotations 
of authenticity, born of the sincerity of expression of the individual and of the 
intimate connection between producer and product.15

 In the nineteenth century, this concept of individual authorship was 

compounded by what Randall terms the ‘great author’ phenomenon. 

According to Randall, originality is the mark of an individual’s genius and 

a greatness particular to him. Consequently, imitation signifi es inferior or 

failed authorship, presumably by a lesser person. A great author is a ‘great 

soul emitting inspired and universal truths’,16 while lesser humans can 

merely follow suit by learning, imitating and borrowing. The originator 

has a personal and moral claim to a right that is not shared by the imitator, 

and indeed, the imitator threatens to undermine the originator’s claim: 

imitation is thus the ‘scourge’ of great literature.17

 The valorisation of the individual author and his originality, and the 

resulting denigration of imitation that is captured in this description of 

nineteenth-century authorship, is axiomatic in modern copyright law. 

Copyright’s subject is the author-as-originator. The ‘author’ is defi ned by, 

and rewarded because of, the ‘originality’ of his creation, with the essence 

of copyright’s standard of originality being independent production. And, 

of course, the unworthy imitator is copyright’s infringer.

 It is true that copyright does not concern itself with questions of genius, 

quality or even creativity in the everyday sense of that word: it attaches to 

the most mundane of works; it resists inquiry into the objective value of the 

author’s contribution; and it off ers protection to works that demonstrate 

either the merest spark of creative eff ort, or in some cases, none at all. 

While these features of the modern copyright system would seem to imply 

on their face that copyright’s author is in fact very far from the individual 

genius postulated in Romantic rhetoric, this apparent disparity simply 

refl ects a divergence between copyright’s reality and its guiding rationale. 
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In reality, the copyright system does not demand that the ‘author’ be the 

equivalent of the ‘great man’ eruditely writing in his garret, nor does it ask 

that the ‘original’ work represent his novel or brilliant musings.

 Equally, the system does not deny the possibility of some copying 

and derivative use by authors and others. Indeed, as Jessica Litman has 

argued, the copyright fi ction of ‘original’ authorship is sustainable pre-

cisely because copyright law concedes the concept of a public domain 

upon which authors are free to draw.18 Litman’s point is subtle but criti-

cal: on its surface, copyright law seems to acknowledge the need for some 

derivative use of protected works, but it does so only to the extent neces-

sary to ensure a workable system while allowing the continuation of the 

myths and assumptions upon which that system operates. What is argued, 

then, is that these ideals of individual origination have nevertheless 

informed our sense of the author’s right, and so have become engrained in 

the underlying rationale of the copyright system. This, in turn, defi nes the 

way in which that system works.

 Let us return to the proposition that copyright’s subject is the author-

as-originator: irrespective of whether copyright doctrine requires crea-

tivity, skill or merely labour, the copyrightable work must be found to 

‘originate’ from the author, and must not be copied from any other source. 

Only those elements of the downstream author’s work that are said to be 

original to her in this sense shall fall within the monopoly that copyright 

 provides. While none of these requirements in fact demands a demon-

stration of genuinely de novo origination, once a work is found to be ‘origi-

nal’, the diff erence between reality and rhetoric is easily forgotten. We will 

see, in Part II, that the many ways in which the myths of authorship have 

become entwined with interpretations of copyright’s originality doctrine.

 And what of the second proposition – that the unworthy imitator is 

copyright’s infringer? While copyright law permits insubstantial copying, 

the substantiality of the taking is determined not with reference to the 

totality of the downstream work, but instead with reference to the original 

protected work: no infringer can avoid liability by pointing to what she 

has created in addition to what she has copied. While the law permits the 

taking of ‘ideas’, the distinction between ideas and expression is a legal 

fi ction, the meaning and eff ect of which is determined by the perceived 

equities of a particular case (as informed by a particular vision of author 

and authorship).19 Even if we accept the principle at face value, it does 

not create the kind of room that is needed within the copyright system for 

creative engagement with protected works. Although ideas are an impor-

tant vehicle for cultural exchange and downstream development, expres-

sion is also an indispensable component of the knowledge communicated 

through a protected work: the reutilisation of expression is as central to 
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downstream users as is the sharing of ideas. And while even substantial 

copying of expression may be permitted in some circumstances, such cir-

cumstances are unduly limited, and defences for prima facie infringements 

are rarely successful. In Part III, I will explore in detail some of the limits 

imposed upon downstream expression in the name of the original authors’ 

rights.

 With these considerations in mind, it is suggested that the copyright 

system is built around an essentially moral divide between original (inde-

pendent) authorship and downstream (derivative) expression. However, 

the moral divide between author and copier, between origination and imi-

tation, is as untenable in today’s ‘post-modernity’ as it was in the literary 

aesthetics of pre-Romantic eras. It captures and hypostasises a moment in 

the evolution of authorship; and that moment has passed.

 In 1968, Roland Barthes famously declared the death of the author.20 

This pronouncement did not signal the death of the author concept 

per se, but rather the demise of its Romantic and post-Romantic con-

ceptualisation. In repudiating this instantiation of the author-fi gure, 

post-structuralist literary theory undermined the signifi cance of the ‘bio-

graphical author-person’ and ‘the confi dence placed in individual agency 

and control over discourse that involves, inevitably, a belief in the pos-

sibility of creative originality.’21 The contemporary demystifi cation of 

authorship insists upon the practical impossibility of independent creation 

and declares that all texts are necessarily reproductions of other texts: it is 

in the nature of expression and cultural development that the new builds 

upon the old. Regarded in this light, the act of writing involves not origi-

nation, but rather translation and recombination of ‘raw material’ taken 

from previously existing texts.22 In Jessica Litman’s words, authorship is 

essentially ‘a process of adapting, transforming, and recombining what 

is already “out there” in some other form.’23 What we hail as ‘creativ-

ity’ is really the result of ‘a combination of absorption, astigmatism, and 

amnesia.’24 In Barthes’ vision, ‘[t]he text is a tissue of quotations drawn 

from the innumerable centres of culture. . . . [T]he writer can only imitate 

a gesture that is always anterior, never original. His only power is to mix 

writings, to counter the ones with the others, in such a way as never to 

rest on any one of them.’25 If this is the essence of the creative process, the 

label of ‘originality’ does little more than legitimise (and valorise) texts 

that draw on a broad range of anonymous textual material over texts that 

draw only on one or a few identifi able sources.26 This may appear to be an 

arbitrary basis upon which to determine a text’s worth, but it is the gold 

standard in a copyright system that clings to the vision of the author as 

creator ex nihilo.

 Upon such reasoning, it has become a fairly common feature of critical 
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copyright scholarship to assert that the Romantic aesthetic is responsible 

for the shape of copyright law, and its conception of authorship in partic-

ular.27 The extent to which modern copyright is committed to a Romantic 

ideology remains a subject for discussion,28 but there is little doubt that 

copyright law reinforces an exclusionary ideal of the individual author 

that refl ects a particular ideology and a particular locus in history. While 

copyright readily extends protection to the banal and commonplace – 

works that are undoubtedly far from the level of romantic aspiration 

– the label of ‘author’ and its concomitant romanticisation ensure that 

these uninspired works are nevertheless over-protected, and that such 

‘original authorship’ is disproportionately valued against excluded forms 

of cultural expression. Indeed, the less copyright’s subject-matter looks 

like the creation of a Romantic author, the more powerful is the role of 

Romantic ideology in maintaining the moral divide between author and 

copier.

 It should be evident that there is nothing natural or necessary about the 

particular conception of authorship embraced by our copyright model. 

With this acknowledgement comes the space to ask about the appropriate 

conception of authorship for the purposes of copyright, and to inquire 

into the kinds of cultural creativity and communicative activity that the 

current concept excludes (or even precludes). Randall defi nes authorship 

as ‘the attribution of a particular set of authorial functions to an agent of 

discourse.’29 If this is the transhistorical signifi cance of authorship, then 

the label of author performs a function; it does not state a fact. It must 

be asked, then, what function does copyright’s version of authorship 

perform?

2.2.2  Propertisation and the Concept of the ‘Work’

With the transformation from inspired imitator to original creator com-

plete, it seems clear that ‘the writer’s claim to a property interest, particu-

larly one based on natural rights, becomes more credible.’30 As Randall 

notes, ‘the theme of intellectual production as property is never very far 

from the concerns of those involved with defending literary ethics and 

aesthetics.’31 While the triumvirate of authority, authenticity and original-

ity make up the essential elements of authorship, a crucial fourth element 

is that of ownership.32 The enduring relationship between authorship and 

ownership suggests a link to be explored between the emergence of the 

modern author-fi gure and the acceptance of proprietorship in the literary 

realm.

 The valorisation of original genius lent weight to claims by ‘authors’ to 

property in their writings. Indeed, in the realm of law the emergent concept 
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of author-genius was strategically developed to further  commercial goals, 

lending its ideological power to economic self-interest:

Although the concept of authorship was introduced into English law for the 
functional purpose of protecting the interests of booksellers . . ., the term took 
on a life of its own as individualistic notions of creativity, originality, and inspi-
ration were poured into it. Authorship became an ideology . . .. As the author-
ship construct accumulated force and circumstantiality, the strategic manner in 
which the construct had been deployed was eff aced.33

 By the time that ‘authorship’ was adopted into the vocabulary of copy-

right law, the word ‘author’ had already acquired connotations of power 

or ‘authority’. As the institution of copyright emerged in the eighteenth 

century, it thrived on the general philosophical discourse of the  time, 

wherein concepts of ‘author’ and ‘control’ were associated with the ‘indi-

vidual’ and ‘property’, and aspects of the ‘vast complex of interdepend-

ent factors denoted by the term individualism.’34 As Grantland Rice has 

argued, what was seen to be at stake in the literary-property debates of 

the time was no less than the underpinnings of liberal thought, or what 

C.B. Macpherson has denoted ‘possessive individualism’:35 in other words, 

‘the enlightenment project of freeing the individual from dependence 

predicated on the possession of property.’36 Thus, the theme of Lockean 

and Hobbesian possessive individualism that dominated social thought 

ensured that the word ‘author’ was invested with particular weight.

 Foucault described the emergence of this notion of ‘author’ as ‘the 

privileged moment of individualization in the history of ideas, knowledge, 

literature, philosophy and the sciences.’37 Through this process of indi-

vidualisation, the ‘author’ was said to acquire ‘a role quite characteris-

tic of our era of industrial and bourgeois society, of individualism and 

private property.’38 The individuality and ‘originality’ of authorship in 

its modern form therefore established a simple route towards individual 

ownership and the propertisation of creative achievement. The elevation 

of the ‘author’ achieved through the notion of original genius legitimated 

writers’ claims to property in their writings, allowing a shift in the author’s 

role towards ‘that of a professional trading in a new commodity.’39 As 

Rosemary Coombe has aptly observed, this modern and highly individu-

ated concept of ‘authorship’ possesses an ‘alchemical power to transfer 

anything it can be made to adhere to into property, absolutely defi ned.’40

 The individualisation of the author is both complimented and com-

pounded by the propertisation of the author’s product, and so the modern 

author, as an originator, became a proprietor, and his product became a 

‘special kind of commodity’.41 Ownership claims fl owed from the trope 

of origination as appropriation. This connection between the Romantic 
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persona of the author-as-originator and the proprietary interest accorded 

to him in his ‘work’ is a major component of the ‘the solid and funda-

mental unit of the author and the work’;42 it is the conceptual unit around 

which copyright is built.

 Having complicated the operative assumptions of copyright’s author-

ship concept, it is appropriate to reconsider the concept of the author’s 

product: the original ‘work’ that is the result of authorship, so defi ned. The 

notion of a ‘work’ currently enshrined in copyright law is no more in-

evitable than that of the ‘author’, and has similarly been the subject of 

doctrinal reifi cation or the ‘naturalising’ tendency of law. ‘Work’, as a 

term of art in modern copyright law, can be understood to represent 

the commodifi ed version of a text produced by the Romantic fi gure of 

the professional ‘author’. Put another way, the term ‘work’ solidifi es the 

literary property notion, embracing the idea of creative production as an 

independent, identifi able and alienable object of personal property; the 

author’s work is an object of appropriation.

 Copyright dogma thus depicts the ‘work’ as an autonomous object 

with immutable characteristics and a fi xed textual meaning: an abstrac-

tion that clearly facilitates its propertisation as an essential adjunct to 

the individualisation of the ‘work’s’ ‘author’. The idea of the ‘work’ as 

a discrete or free-standing entity diff ers greatly from the understanding 

of ‘text’ that existed from the classical period through the Renaissance, 

when, as Rose explains, ‘the dominant conception of literature was rhe-

torical. A text was conceived less an object than as an intentional act, a 

way of doing something, of accomplishing some end such as “teaching 

and delighting”.’43

 From the late seventeenth century to the nineteenth century and the 

Romantic period, literary creations evolved into property and commod-

ity; the ‘text’ became a ‘work’, an object of knowledge and meaning rather 

than a behavioural process of action and reaction.44 The propertisation 

of literary creativity demanded this vision of the text as a stable object 

capable of commodifi cation; a vision that paired easily with the Romantic 

understanding of originality and author-genius. Indeed, our continued 

attachment to the notion of the sole author and the solitary genius, in 

spite of the disaggregationist impulse of our post-modern age, could be 

regarded as a testament to the powerful vision of text as just another form 

of private property in our capitalist society.45 In other words, our impulse 

to embrace text in the realm of private property can explain our persist-

ent commitment to the individualised author-fi gure who legitimises the 

 propertisation of text (and not merely vice versa).

 Rice describes the debates in nineteenth century America over the cor-

poreality of the literary product as refl ective of ‘the shift in legal  thinking 
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from the political accounts of the activity of authorship to economic 

 formulations of the materiality of authorship.’46 According to Rice, the 

eff orts of lobbyists to recast authorial activity as the creation of material 

capable of ownership and appropriation caused the debate over copyright 

to be ‘preoccupied with the object – rather than on the act of – public 

writing’, with the result that it ‘collapsed the intentional and communica-

tive aspects of publication into an understanding of authorship that was 

no diff erent than any other productive activity.’47 When the results of 

authorship are cast as a stable, almost corporeal entity, the communica-

tive and textual nature of the work is obscured. In the construction of 

the copyrightable work, then, the element of communication is sacrifi ced 

to commodifi cation, and speech is mischaracterised as property (in the 

 material and not just the relational sense).

 In the latter half of the twentieth century, accompanying the demise 

of the modern author-fi gure, the concept of the static literary work 

was increasingly questioned through the lens of structuralist and post-

structuralist thought. Structuralist thought considered the ‘work’ to be 

located within a broader context than that of a freestanding object with 

internalised signifi cance, as a system of signs and conventions that acquire 

meaning only through the process of assimilation by the reader. Post-

structuralist critique went further still, questioning the possibility of a 

fi xed identity or meaning for any text, and understanding the reader and 

reading as determinative of a text whose identity must therefore be in a 

constant state of fl ux.48 In 1979, Barthes announced the end of the literary 

‘work’ as a fi xed object of stable meaning to be passively consumed. In its 

place he proclaimed the literary ‘text’, an entity situated in language and 

suspended in a continual state of production in which readers are autho-

rial collaborators, interpretation is ‘intertextual’, and meanings are fl uid 

and infi nite.49 The boundaries between the ‘author’ and the reader are 

thereby disintegrated as the reader becomes ‘an overt collaborator in an 

unending process of reading and writing . . . returning us to something like 

the expressly collaborative milieu of the Middle Ages and the Renaissance 

with which we began.’50

 The poststructuralist challenge to the consensus generally surrounding 

copyright’s characterisation of the ‘work’ highlights some critical fault-

lines in the assumptions of our copyright model. As the concept of the 

freestanding ‘work’ is undermined by claims of ‘inter-textuality’ and ‘audi-

ence recoding’, copyright’s ‘thingifi cation’ of the text becomes increas-

ingly apparent and problematic. Again, by problematising the object of 

copyright we can create an interpretative space within which to rethink the 

nature of the ‘copyrightable work’.51 Learning from the post-structuralist 

critique, we might begin this process by relinquishing the notion of the 
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‘work’ as a noun (a static object) and reconceptualising ‘work’ as a verb 

(a communicative activity).

2.3   THE PRACTICAL AND POLITICAL 
CONSEQUENCES FOR COPYRIGHT

Post-structuralism directly challenges many of the ideas central to the 

current system of copyright by throwing into confusion the copyright 

trinity of ‘originality’, the ‘author’ and the ‘work’. As a result of inter-

locking dependencies, a challenge to any one of these concepts disrupts 

the delicate balance. To doubt any one, then, is to doubt all three; to 

dissolve one is to destabilise the foundations of modern copyright law. 

It is possible, however, to disaggregate the current meaning of these 

concepts without eff ecting the disintegration of the copyright system. To 

achieve this requires that we re-evaluate the foundations and justifi ca-

tions of copyright as a whole, and re-imagine the concepts around which 

modern copyright law is built. However, before we set about this task, it 

is important to understand the political and practical implications of the 

current theoretical model. While the issues addressed thus far may appear 

unduly abstract, they have very real consequences for the interpretation, 

 application, and operation of copyright law.

2.3.1  The Author Function at Work

According to Mark Rose, ‘[m]uch of the notorious diffi  culty of applying 

copyright doctrine to concrete cases can be related to the persistence of 

the discourse of original genius and to the problems inherent in the reifi ca-

tions of author and work.’52 Although the aesthetic theory surrounding 

the emergence of the Romantic author-fi gure may sound distinctly anti-

quated, I have suggested that the fetishisation of the individual and origi-

nal author is still very much alive in our current construction of copyright 

and the policies that inform its development.

 For example, as evolving technologies have presented new challenges 

for intellectual property policy, the authorship concept has been used to 

justify the extension of copyright’s subject matter and the scope of the 

protection it aff ords. From early cases concerning the copyrightability of 

photographs53 to controversies over the protection of computer software,54 

the spectre of Romantic authorship has been invoked and manipulated to 

support the claims of those who stood to benefi t from the monopoly rights 

that copyright could confer. In recent debates over peer-to-peer tech-

nologies, the venerated author-fi gure has been reinvigorated by the appeals 
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of recording industry stakeholders whose ‘public education’ and lobbying 

strategies point to the noble and deserving artist as a reason to stamp out 

online fi le sharing.55 In the case of the computer software debate, appeals 

to authorship tended to obscure the actual practical and policy concerns 

posed by the protection of software for this burgeoning industry, and 

ultimately supported the interests of the large corporate bodies whose 

products (and profi ts) depended upon this putative authorship.56 In the 

fi le-sharing debates, it is similarly the corporate actors who stand to 

benefi t most from the regulation and commercialisation of music down-

loading.57 The irony, of course, lies in the extent to which the Romantic 

notion of ‘authorship’ has served the commercial interests of publishers, 

employers and distributors, often at the expense of the people whose role 

in the ‘creative’ process was most similar to that of the Romantic author 

fi gure. Indeed, the manipulation of the author concept has achieved its 

most paradoxical result in the United States, in the contexts of works 

made for hire, where the claims of employers to direct ownership over the 

products of their employees have been rationalised in terms of a bizarre 

inversion of the ‘authorship’ concept.58

 The persuasive force of Romantic authorship makes this an extremely 

powerful strategy for obtaining and strengthening copyright protection. 

As such, its function in copyright discourse has altered very little since the 

occasion of its fi rst deployment in the eighteenth century literary-property 

debates, where it was an eff ective ideological instrument used to cloak 

the economic interests of the booksellers – ‘a stalking horse for economic 

interests that were (as a tactical matter) better concealed than revealed.’59 

Indeed, as processes of creative production have come to resemble less and 

less the vision of creativity embodied in the Romantic author concept, the 

ideological function of ‘authorship’ has only grown correspondingly.

 The persistent attachment to the vision of authorship as an independ-

ent process of original creation has signifi cant implications for copyright 

policy. The animating presence of this vision in the legal subconscious 

can explain, at least in part, the sheer scope given to the rights of copy-

right owners, and the importance (moral, legal and cultural) accorded to 

them.60 It supports calls for wide protection and generates complacency 

around the expanding domain of intellectual property and the corporate 

 ownership that dominates the intellectual realm.

2.3.2  Authors and Imitators

Boyle argues that the myth of the Romantic author causes us to value 

some forms of ‘creation’ over others, and to underestimate the importance 

of external sources in the ‘creative’ process while overemphasising the 
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claims of the identifi ed ‘author’.61 Specifi cally, this conception of individu-

ated authorship privileges the person identifi ed as the ‘original author’ to 

the detriment of ‘second generation’ authors making downstream uses of 

the original work.

 By way of example, a clear case of this primary-author bias can be 

found in the area of ‘appropriation art’,62 which has its foundation in the 

post-modern aesthetic and anti-proprietary ethics. By defi nition, appro-

priation art challenges ‘the viewer’s ability to see beyond the link between 

notions of originality and art’s commodity status.’63 Predictably, because 

appropriation in the production of new artistic works is prima facie 

infringement in the eyes of copyright law, artistic appropriation practices 

have clashed with a copyright regime largely incapable of accommodating 

the expressive use of reproduced images:

[T]he incorporation of recognizable visual images into new works of art . . . 
gives contemporary art its unique and irreverent fl air. To the law, appropria-
tion is simple copyright infringement, for which only minor infringements are 
allowed through the doctrine of fair use. Appropriationists have tried to avoid 
liability by invoking the defence of fair use, to little avail. The philosophical 
underpinnings of post-Modernism and intellectual property are fundamentally 
at odds.64

 This would explain the infamous Second Circuit ruling in the US case 

of Rogers v. Koons.65 The artist, Jeff  Koons, mounted his Banality show 

in which appeared the sculpture known as String of Puppies, depicting 

a couple holding a string of (bright blue) German shepherd dogs. The 

large, three-dimensional sculpture was based upon a postcard reproduc-

tion of a black and white photograph taken by Art Rogers, but one that 

undermined the ‘sentimental cuddliness’ of the original and replaced it 

with a ‘tacky, slightly disturbing and subtly hilarious image’.66 Koons 

argued that the sculpture was a satire of society at large, and belonged 

to an artistic tradition that critiqued modern consumer culture through 

the incorporation of objects and media images drawn from contempor-

ary, mass-produced culture. Nonetheless, Rogers was successful in his 

copyright infringement suit against Koons, whose work was regarded by 

the court to be intentionally exploitative, lacking in parodic value and 

beyond the scope of fair use.67 The decision has been criticized as ‘rife with 

ominous implications for the practice of artistic appropriation’,68 and the 

court has been criticized for basing its decision upon ‘its distaste for Koons 

and his art [rather] than . . . any sound legal principle’.69

 Rogers v. Koons off ers a concrete example of the troublesome nature 

of author-based reasoning.70 According to Keith Aoki, the court’s 

conclusion resulted from the polarisation of the parties in light of a 
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particular vision of worthy authorship: the pure artist was contrasted 

with the conniving art-world rook; the plaintiff ’s solo production was 

contrasted with the defendant’s team of skilled labourers; and photo-

from-life was contrasted with parodic treatment of pre-existing cultural 

material.71 These polarisations converged to undermine the cultural and 

artistic contribution made by Koons’ product. The court was unable to 

regard Rogers’ work as a legitimate source of others’ creativity because 

Rogers was so clearly an author, and his photograph so clearly an ori-

ginal copyrightable work. Similarly, it was unable to regard Koons as an 

author or creator of meaning because he failed to fi t the template of an 

original author who creates independently. Viewed from this perspective, 

the case reveals ‘copyright’s bias toward rewarding clearly demarcated 

individual authorship with property rights enforceable against later 

deviant authors who attempt to trespass without “author-isation” on 

those rights.’72

 The problem here is that the individual authorship trope can occlude 

discussion of the social, educational or cultural value of downstream or 

derivative uses of protected works. Because copyright’s concept of the 

work resides in independent production, the work of a second-generation 

producer cannot compete equally as a ‘work’ of social value that merits 

protection; the social importance or the cultural value of the second text 

barely comes within the cognizance of the law. Add to this the subcon-

scious and rhetorical impact of copyright’s author construct: the idealisa-

tion of the author-originator entails the corresponding denigration of the 

author-user. Rather than regarding downstream users as authors who use 

prior texts to make new and important contributions to social dialogue, 

these authors are reduced to copiers from whom genuine authors must be 

protected. As a result of its commitment to fi ctional notions of ‘creation’ 

and ‘creator’, copyright fails to adequately appreciate alternative methods 

or actors. When they fall on the wrong side of the creator–imitator 

 dichotomy, they are infringers, not worthy authors.

 In contemporary culture there are many forms of art, music and intel-

lectual endeavour that draw directly, consciously and explicitly from 

pre-existing and protected works (a practice that diff ers from other trad-

itional forms of cultural ‘creativity’ only in the sense that such derivation 

is typically indirect, unconscious or implicit). An obvious example is 

digital sampling in rap and hip-hop music.73 Although musical borrowing 

has a long history in the jazz and blues tradition, new technologies such 

as the digital sampler and online fi le sharing have expanded the creative 

possibilities of re-mixing pre-existing works and cultural artefacts. As 

Kembrew McLeod notes, the writings of Foucault and Barthes in a sense 

foreshadowed the creative realities of the digital age:
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[T]oday’s young adults have been brought up reading and playing with frag-
mented, hyperlinked texts and images. The manner in which [they] use the 
Internet and editing software has severely damaged the myth of the individual 
genius author, for it gives them the tools to freely collage image, music, and 
text.

The controversy surrounding the Grey Album by underground hip-hop 

artist Danger Mouse, which combined instrumental fragments from the 

Beatles’ White Album with a cappella rap vocals by Jay-Z, refl ects this 

new reality.74

 Network and digital technologies have, of course, brought with them 

innumerable challenges to the assumptions on which the traditional 

copyright system was built. For our purposes, however, perhaps the most 

signifi cant of these is the challenge to the dichotomy between author and 

user – the shift from passive consumption to active engagement, which 

characterises ‘use’ of intellectual products in the digital age. It is crucial 

to understand that even as downstream author-users consume and re-

present existing images and text, they are engaged in their own act of 

meaning making.75 In a process of cultural dialogue, this re-presentation 

is a response to what has already been said: appropriation is therefore a 

technique in critical discourse. Indeed, the very act of appropriation can 

be politically symbolic to the extent that it openly resists proprietary struc-

tures and ‘manifests a rejection of private property in favour of a more 

communitarian conception of society.’76 If the communicative function of 

authorship was not lost beneath the commodifi ed object of copyright, the 

signifi cance of appropriation as communication would be evident, and the 

value of its contribution to cultural dialogue could be appreciated.

 However, this is a message that copyright in its current form seems 

unable to absorb without thereby signalling its own demise. With respect 

to the legal commentators who critique Koons, Marilyn Randall insists:

‘There is an unwitting irony in the suggestion that the institution specifi cally 
charged with the regulation of private-property rights according to fi nancial 
incentives, should embrace a critique of those very rights and incentives to the 
point of “legalizing” those infractions that it is constituted to control.’77

The apparent irony dissipates, however, if we replace the idea of copy-

right as the regulation of private property rights with the idea of  

copyright as vehicle to encourage the creation of meaning and wide-

spread engagement in social discourse. From this perspective the real 

unwitting irony would be that an institution entrusted with this public 

purpose should foreclose the very meaning-making it is supposed to 

encourage. If copyright cannot refl ect the realities of cultural creation, 

CRAIG PRINT.indd   25CRAIG PRINT.indd   25 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



26 Copyright, communication and culture

then  cultural creation may be forced to refl ect the realities of copyright, 

to the  detriment of us all.78

2.4   INTERIM CONCLUSIONS ON COPYRIGHT’S 
AUTHORSHIP CONSTRUCT

Our copyright regime is presently ‘in the thrall of an idea [of authorship] 

that is taken as truth where it should be questioned as dogma.’79 This 

chapter has suggested the need for a radical demystifi cation of the ‘work’ 

concept and the notions of ‘originality’ and the ‘author’ that domin-

ate copyright rhetoric but prove inhospitable to the public purposes of 

the copyright system. The societal function of copyright is to encour-

age participation in our cultural dialogue. Where the author is cast as a 

worthy producer of something from nothing, and the work is regarded 

as an owned object of fi xed meaning, the dialogic and communicative 

nature of cultural creativity is hidden from view. The result is a copyright 

regime which propertises and over-protects the works of some authors 

while dismissing others as copiers and trespassers; which encourages some 

kinds of creativity while condemning others as unlawful appropriation; 

which values so-called original contributions but silences responses in 

the cultural conversation. Rather than creating an environment for com-

munication and facilitating an exchange of meaning, the system creates 

a marketplace for intellectual products and rules for the exchange of 

commodities. By recognising these central tenets of copyright doctrine – 

authorship, originality and the work – as politically, socially and legally 

constructed metaphors lacking any essential meaning, it may be possible 

to reconsider their role and substance in a way that allows them to better 

serve their function in the furtherance of copyright’s public purposes.
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3.   Authorship and conceptions of 
the self: Feminist theory and the 
relational author

3.1  INTRODUCTION

In Chapter 2, I suggested that copyright law and its construction of 

authorship are premised upon the assumptions (both ontological and 

normative) of the Enlightenment and post-Enlightenment era, and in 

particular, the tenets of possessive individualism. The result is a copyright 

model that forces all intellectual production into doctrinal categories 

shaped by individualistic assumptions about the authorial ideal, produc-

ing the simplifying dichotomies of creation/reproduction, author/user, 

labourer/free-rider. Unless we problematise these binary oppositions, 

we risk hindering and preventing precisely the kinds of communicative 

activities that copyright is meant to encourage. I have suggested that, in 

order for copyright to embrace marginalised forms of creativity (especially 

those that explicitly rely upon prior works for their expression), we need 

to achieve a theoretical shift away from the liberal model upon which it is 

currently built.

 In this chapter, I will argue that the legitimacy and success of copyright 

law depends upon a theoretical framework informed by feminist theory 

and capable of embracing the notion of the relational self/author, and the 

principles of dialogism. Identifying the liberalist foundations of the intel-

lectual property system therefore opens a door for the re-imagination of 

copyright. Based as it is upon the legal structures and theoretical assump-

tions of liberal thought, the copyright model embraces liberal notions of 

the ‘self’: copyright’s ‘author’ is liberalism’s human subject. Once this 

connection is made, it can be seen that the impoverished subject of liberal 

thought entails an impoverished vision of the author. I hope to show that 

an ontological self that is complicated by liberalism’s feminist critics can 

provide a route by which to see authorship in all its complexity.

 My purpose in exploring the weaknesses of copyright’s author-fi gure 

is not to proclaim the death of the original author; copyright needs the 

author (just as feminism needs the autonomous bearer of rights). Rather, 
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32 Copyright, communication and culture

the question is how we can reconceptualise authorship as a communicative 

and adaptive activity – as opposed to isolated and originating – without 

losing our capacity to diff erentiate authored and un-authored, original 

and unoriginal.1 It is in the face of this dilemma that I turn to feminist 

theory. Employing the notions of dialogism and the relational self that 

have emerged from feminist scholarship, I hope to show how we can re-

imagine the author not as source, origin or authority, but as participant 

and citizen. We can re-imagine authorship as the formation of individual 

identity and the development of self and community through discourse. 

These ideas illuminate the nature of authorship as a social and formative 

process, but they also off er the foundation for a coherent justifi cation of 

copyright: if speech/dialogue constitutes us as social beings, copyright 

law, which aims to encourage creativity and exchange, thereby encourages 

meaningful relations of communication and participation with others. 

We have to understand the substance of copyright’s goals before we can 

expect it to achieve them.

 In the discussion that follows, I will explore the challenges faced by 

feminists in defi ning the nature of the ‘subject’ in literary and political 

theory, and some of the ways in which feminist scholarship has met these 

challenges. In doing so, my ultimate aim is to import some of the concepts 

and reasoning that has proved central to feminist theorising into debates 

about the reconstruction of authorship. In Section 2, I will briefl y highlight 

the convergences I see between feminist theory, constructions of authorship 

and conceptions of selfhood. In Section 3, I will outline the dilemmas pre-

sented by competing constructions of authorship in the fi eld of literary criti-

cism, and suggest a possible route towards meeting these challenges with an 

appeal to ‘dialogic feminism’. I will then consider, in Section 4, the similar 

challenges faced by feminists in political and legal theory in light of com-

peting conceptualisations of selfhood. I will appeal to relational feminism, 

and the attendant concept of dialogue, as appropriate vehicles by which to 

resolve the debates and collapse the dichotomies that have characterised 

much of contemporary political theorising about the nature of the self. 

In Section 5, I will inquire into the potential for these feminist discourses 

to reshape our understanding of the processes and products of cultural 

 creativity, and the nature of the rights granted by the copyright system.

3.2   FEMINISM, AUTHORSHIP AND 
CONSTRUCTIONS OF THE SELF

The paragon of independent original creation, discussed in Chapter 2, 

represents a naïve conception of the processes of authorship, and so pro-
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vides the copyright system with an untenable and undesirable premise. 

To the extent that the truly original author-owner is conceptualised as 

an individual (and not merely a function or fi ction), he depends upon 

Enlightenment ideals of individuation, detachment and unity.2 The 

competing view sees the author as necessarily engaged in a process of 

adaptation, derivation, translation and recombination. This latter version 

of authorship coheres with a view of the individual as socially situated, 

as constituted by community, culture and society, thus constantly shift-

ing and evolving: ‘a “subject-in process” never unitary, never complete’.3 

Rather than meaning created out of nothing, the author’s expression is 

the result of the complex variety of infl uences that have shaped her, and 

its meaning is essentially fl uid, derived only from its interaction with other 

texts and discourses.

 The tension between competing constructions of authorship has played 

out in feminist literary theory as a debate between recovering a strong 

and stable identity for women writers and their experiences, and decon-

structing traditional notions of author and experience.4 This tension in 

literary theory to some extent mirrors a tension that has been a critical 

subject of feminist scholarship in political and social theory: the tension 

between the individual, pre-social self of liberal theory, and the socially 

constituted, always-already encumbered self instated in communitarian 

critiques of liberalism. While these debates have generally been insulated 

from one another as a result of disciplinary divides, they are not unrelated 

and present similar challenges for feminism: namely, how can we escape 

a concept of the self that ignores relations, discourses and communi-

ties, without descending into a position where subjectivity and agency is 

 overwhelmed by social situation?

 The egalitarian rhetoric of feminist politics and its foundation in rights 

discourse weds feminism to the central premises of modernist theory. 

However, the historic exclusion of women from the benefi ts of rights and 

egalitarianism reveals as fi ctive the neutrality of modernism’s philosophi-

cal paradigm and casts doubt upon the universalism of its putative meta-

narratives.5 Arguments about the nature of social theory’s ‘subject’, and 

challenges to the liberal conception of the self in particular, have thus 

played a central role in the feminist struggle for genuine and substantive 

equality. Western liberal philosophy conceives of the self as an autono-

mous (independent) rational agent with the capacity for self-determina-

tion. This conception entails claims about the rights the agent must have 

if he is to be free to exercise this capacity: in particular, the right to own 

private property and to enter into voluntary, private contractual relations 

with other autonomous agents. As it is currently conceived, copyright – 

which takes the form of a private property right and is premised upon 
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transferability through contract in a free market – relies squarely upon 

this liberal notion of the self as independent creator, individual owner 

and rational economic agent. It has been widely argued that liberalism’s 

version of the self cannot accommodate, and so excludes or silences, those 

people whose experienced realities do not resonate with the individualised 

account of autonomy. Similarly, copyright’s version of the author cannot 

accommodate, and so excludes or silences, those people whose communi-

cative activities do not resonate within the individualised and originative 

account of authorship.

 However, the simple refusal of a ‘subject’ is highly problematic for 

the feminist political project, just as the simple refusal of the ‘author’ 

would be highly problematic for copyright policy. It is not suffi  cient 

for feminist theory to radically deconstruct the modernist self, because 

with the evaporation of the self comes the evaporation of the concept 

of woman.6 Feminists in literary, political and legal theory alike have 

therefore struggled to fi nd a conception of the self that acknowledges 

connectivity without precluding individual autonomy, identity or voice. 

This struggle stems from awareness of the feminist ontological dilemma: 

‘it can fully embrace neither an unreconstructed modernism’s subject nor 

 postmodernism’s rejection of the subject.’7

 It has thus been observed that feminism ‘constitutes both a critique of 

and a defence of modernity, so has a great stake in the modernity–postmo-

dernity debates which are at heart about the possibility of a “subject” for 

social theory.’8 In other words, it is ‘the issue of agency and of subjectivity 

more generally, which lies at the heart of feminism’s ambiguous “posi-

tioning” between modernity and postmodernity.’9 Issues of agency and 

subjectivity are also critical to the construction of the author in copyright 

law: if we are to tackle the unreconstructed notion of the author as inde-

pendent creator, but also refuse to deconstruct the author out of existence, 

then copyright theory has a similar stake in the modernity-postmodernity 

debates, which pertain to the possibility of an author-subject for the 

 copyright system.

 The re-imagination of copyright requires a challenge to the concept 

of autonomous selfhood that informs liberal political theory. It also 

requires a concept of self that affi  rms the centrality of relationships and 

community while acknowledging creative capacity and the agency to 

engage in social discourses. It seems to follow that feminist theory can 

inform copyright’s search for an author-subject: it off ers not only a cri-

tique of the atomised liberal individual, but its reconstitution as a rights-

bearing, autonomous and relational self. It therefore holds the promise 

of a new theoretical model that can be brought to bear on the copyright 

system.
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3.3   FEMINIST LITERARY CRITICISM AND THE 
AUTHOR-SELF

3.3.1  The Dilemma for Feminist Literary Theory

Foucault began his examination of the relationship between the text and 

the author by posing the question, ‘What does it matter who is speaking?’10 

Since the ‘fundamental unit of the author and the work’ gives rise to the 

‘fundamental category of ‘the-man-and-his-work criticism’,11 a feminist 

might answer that it matters precisely because the authoritative speaker is 

presumed to be a man. It certainly is arguable that, where authors belong 

to traditionally marginalised or unauthorised groups, the poststructuralist 

eff acement of the author only compounds the historic invisibility of these 

stifl ed voices and denies them the authority to speak that traditionally 

attaches to authorship before it has even been acknowledged. And so 

Nancy K. Miller responds to Foucault’s question:

What does it matter who’s speaking? I would answer that it matters, for 
example, to women who have lost and still routinely lose their proper name in 
marriage, and whose signature – not merely their voice – has not been worth the 
paper it was written on; women for whom the signature – by virtue of its power 
in the world of circulation – is not immaterial. Only those who have it can play 
with not having it.12

 Miller’s statement captures the feminist concern that the fragmentation 

of the author and her work forecloses the inquiry into the agency of the 

female subject, reduces her self-expression to a textual construction, and 

thereby reasserts hegemonic masculine meaning-making in the guise of 

intertextuality.13 According to Miller, where the ‘author’ dissipates into 

textual free-play, there can be no acknowledgement of the ‘author’ qua 

‘woman’; disaggregating the author is therefore a luxury that belongs 

to those whose identities are not already experienced as decentred and 

fragmented.

 Marilyn Randall defi ned authorship as ‘the attribution of a particu-

lar set of authorial functions to the agent of discourse’.14 This defi nition 

reveals, fi rst, the agency implicit in the concept of authorship (a com-

paratively transhistorical constant), and second, the need to inquire 

into the nature and operation of these authorial functions (as fl uid and 

historical contingencies). One relatively stable feature or function of 

authorship identifi ed by Randall is the notion of the appropriation of the 

authority-to-speak. Feminist and post-colonial theorists have exposed 

the presupposition of such authority in their examinations of marginal-

ised discourses, which reveal ‘authorship’ to be ‘a privilege that must be 
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acquired (constructed, earned or appropriated), even in the postmodern, 

“post-authorial” context.’15 Furthermore, the notion of the ‘appropria-

tion’ or ‘misappropriation’ of ‘voice’ across ‘communities of identity’, 

which is premised upon a concern with the ‘authenticity’ of the speaker’s 

voice, has been a common component of contemporary gender, racial and 

post-colonial literary studies.

 This presents a dilemma for critical theorists, pitting the ‘authorizing 

authenticity of personal experience against the dangers of the essential-

ism that authority based on gender, race, or culture and sexuality seem to 

imply.’16 It also suggests the root of a divide that emerged in the feminist 

literary criticism of the 1980s,

between those pragmatically committed to the recovery of the woman writer 
and, with her, something usually called women’s experience, and those con-
cerned to explore the implications for feminism of postmodern theories that 
question the legitimacy of such constructs as the author and experience.17

 The poststructuralist critiques of copyright’s ‘author’ and ‘work’ encap-

sulate this feminist dilemma. I have argued that copyright theory has to 

complicate the author construct if it is to recognise the realities of cultural 

creativity. However, in the context of women’s writing, and from the per-

spective of literary theory’s ‘gynocritics’,18 such a challenge to the author 

is a challenge to the assertion of women’s experience and the project of 

recovering women’s voices. But it is also more fundamentally a challenge 

to the male voice and the paternal nature of authorship that characterised 

Romantic and post-Romantic aesthetics, for ‘the image of the “artist” 

underlying the works of the Copyright Act is that of the solitary male 

genius, isolated both spatially and temporally from his community and the 

background of the art in which he works.’19 In other words, we should not 

be fooled into assuming that the original author-fi gure of copyright (and 

the target of poststructuralist critique) is gender-neutral.

 The gendered nature of the authorial ideal is also evident in the aes-

thetic and cultural theories of value that determine the worth or import 

of intellectual contributions. In this regard, feminists have pointed to the 

exclusionary category of the literary canon that attributes greatness to 

predominantly (white, fi rst-world) male authors. The equalising solution 

initially proposed was simply the discovery, re-evaluation and inclusion 

of worthy women writers who met accepted standards of excellence. The 

better solution, I think, is to challenge the traditional theories of value 

represented by the canon, and to ‘interrogate the processes through which 

such values are produced, given authority, and disseminated within a 

particular historical and social formation’, and the manner in which they 

‘reproduce the social formation that created them’.20 One might ask, for 
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example, why traditional aesthetic values favour originality over creative 

imitation, or sole authorship over collaborative creativity, and how these 

preferences emulate and perpetuate the solitary male authorial ideal. How 

is it that such contingent and contestable value judgments have come to 

seem ‘natural, timeless, and self-evident’,21 and whose experienced realities 

or aspirations do they refl ect? Examined in this light, it is not surprising 

that the relationship between the author and the work as concretised in 

copyright law should refl ect ‘a paternalistic or patriarchal relationship 

in that it emphasizes the importance of identifying the particular author 

responsible for creating a work and gives to him the absolute right to 

control and exploit the work for economic gain.’22

 As feminists have learned, it is often a misguided strategy to attempt to 

fi t women into patriarchal structures by showing the ways in which we are 

the same and so deserve to be included. The better approach is to challenge 

the structure itself and the putative universalisability of the attributes and 

values it represents. If we choose simply to assert the women writer as 

equally authentic, authoritative and original, we should be aware that this 

project presupposes ‘a concept of stable identity and an authenticity and 

originality rooted in an ontological self.’ In this respect, I share Finke’s 

concern:

[I]t has been the project of feminism to enable women to construct the same 
powerful sense of identity as men. But the search for “authentic” women’s 
experience, for the woman writer who expresses herself authentically, grounds 
the female “self” in a Western mind/body dualism that ironically reinforces the 
very ideology of bourgeois individualism feminists wish to resist.23

 Similarly, there is a danger that, by insisting upon the inclusion of 

certain women writers in the canon, we only subsume new works within 

the traditional defi nitions while continuing to portray value as inherent 

and objective rather than contingent and perspectival. Instead, we must 

cast doubt upon the ideological assumptions that have shaped conceptions 

of authorship, and question the attributes by which the value of literary 

achievement has been measured. Mary O’Connor explains this need to re-

evaluate rather than integrate:

Women’s literature has been motivated by the imperative to know who we are 
and how to act on that knowledge, but our liberation comes belatedly as we 
discover that the “wholeness” of men is indeed a fabrication. . . . Freedom in 
this poststructuralist world must come from analyzing and subverting all con-
structed identities. . . . Women must still deconstruct the patriarchal image of 
ourselves as silent, . . . but problems arise when we start to construct our own 
identity.
 These issues have been debated in feminist literary theory – whether it is 
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38 Copyright, communication and culture

our job to establish a new identity, unifi ed and strong . . ., or to forego this 
Romantic illusion and look for an identity that is based on the fl uid process of 
history.24

 Undoubtedly, this presents a challenging dilemma for feminist theoris-

ing. How can we resist the dominant (male) Romantic author-fi gure, while 

refusing to let go of the empowerment that the author-function aff ords? 

How can we reject the entirely fragmented, ‘deceased’ author of radical 

poststructuralism, which forecloses discussion about subjectivity and the 

agency/identity of the author-subject, while insisting upon the deconstruc-

tion of the author-label? How can we claim to value particular works of 

authorship, while repudiating the traditional criteria by which works have 

been evaluated and disavowing the concept of inherent or internal value?

3.3.2  Introducing Dialogism

These challenges present themselves as binary oppositions, asking us 

to choose between biographical author-person and historical author-

function; between a stable pre-existing self, and a radically fragmented 

subject; between universal value systems, and an aesthetic relativism that 

precludes value judgments.25 A feminist literary theory needs to dissolve 

these dichotomies if it is to arrive at a concept of authorship capable of 

acknowledging the identity of the author, her subjectivity, and the value of 

her contribution. According to Finke and O’Connor, the notion of dialo-

gism, drawn from the work of Michel Bakhtin (and ostensibly reworked 

to overcome the male-centredness of Bakhtin’s critique), is capable of 

bridging these poles and off ering a space within which to contest them.26

 While a comprehensive or critical account of Bakhtin’s dialogic theory 

is beyond the scope this work, it is important to highlight the central char-

acteristics of Bakhtinian dialogism that have been harnessed by feminist 

critics in the face of these challenges. The appeal to dialogism has provided 

a critical rhetoric with which feminists have sought to empower sup-

pressed voices and discourses, while revealing the otherness hidden within 

dominant, ostensibly monologic discourse. In particular, Finke draws 

upon Bakhtin’s portrayal of discourse as inherently dialogic and multivo-

cal: every utterance exists in relation to other utterances, with the result 

that all utterances must be understood as interactive and inter-animat-

ing.27 Every utterance contains within it myriad voices (heteroglossia) that 

stand in dialogic relationship with one another: a notion that emancipates 

subordinated voices while discrediting formalistic, ahistorical analyses 

of language and literature.28 For Bakhtin, language is always a struggle 

between competing codes and constructions, and literature only magnifi es 
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the struggle. Language (and so literature) therefore exists in the ‘realm of 

cultural activity, where it participates in the historical, social, and politi-

cal life of its speakers . . . as both a production and a producer of social 

relations.’29

 The concept of dialogism captures the clash and struggle of diff erent 

languages and allows us to see the social signifi cance of discourse and the 

relational nature of every utterance. Bakhtin’s theory off ers a critique of 

the transcendental self by attributing to the speaker a sociolinguistic point 

of view, and arming him only with a language already saturated with 

the voices of others.30 However, it also promises the power and agency 

to actively respond to the dominant discourses, and ‘the opportunity to 

engage in a productive, complex exchange with the others’ words.’31 Hence 

the attraction of Bakhtin’s theory for feminist critics:

[Bakhtin’s] dialogism . . . takes into account the various determining and pro-
ducing historical factors in our lives and at the same time allows for the idea 
of an active response on the part of the subject to these various discourses and 
other subject positions. Thus, his theories allow for a model of intersecting ide-
ologies, in other words, a connection with history in society, as well as a model 
of connecting with others. Finally, they allow for process and change.32

3.3.3  Dialogism, Authorship and Copyright

Furnished with the concept of the dialogic, we can return to some of 

the dilemmas that have challenged feminist literary criticism. The desire 

to hold onto a concept of authorship – and the accompanying notions 

of authority, authenticity and identity – had caused some feminists to 

resist the ‘death of the author’, or the Foucauldian insinuation that it 

may not matter who speaks. Finke notes, however, that Foucault did not 

go so far as to state that the speaker’s identity does not matter; rather, 

he invited us to consider whether it matters, and if so, why. Finke fi nds 

an answer in Foucault’s work and expresses it in terms that seem to 

draw together Foucault’s scepticism of the author-fi gure and Bahktin’s 

 optimistic dialogism:

It matters [who is speaking] but for diff erent reasons than those we have in the 
past supposed: not because a fi xed, preexisting self expresses itself through dis-
course but because discourses – historically situated discourses – are part of the 
evolving, open-ended, and shifting process of becoming a subject.33

 It follows, for Finke, that ‘[t]he contemporary theoretical concern with 

destabilizing subjectivity must be theorized relationally and historically 

rather than categorically.’ The binary opposition between the wholly 

unifi ed and the irretrievably fragmented author can be dissolved when 
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we recognise the author-subject as existing at the ‘nexus of material, 

social and historical practices through which [her] subjectivity has been 

constructed.’34 Historically situated discourses shape the author’s subjec-

tivity, while the author shapes those discourses by contributing her voice 

to the dialogue. That the contribution is ‘hers’ matters not because she is 

the authoritative source of meaning, but because ‘language cannot be cut 

loose from person, time, and place to fl oat freely in some ideal, imper-

sonal, non-time, non-space.’35 By adding her voice to the dialogue, the 

speaker qua author engages in the complex arena of struggle and exchange 

with other dynamic voices and discourses in the cultural realm: a discur-

sive interplay which operates at the levels of the text, society and the self.

 If subjectivity does not transcend history, neither does the author. 

The author necessarily writes from within a ‘complex network of . . . 

social relations that fracture the author’s apparent solidity as the locus 

of meaning in her texts.’36 A dialogic account of the author therefore 

repudiates the notion of the highly individualised or atomised self, but it 

also acknowledges the discursive agency of the author (albeit within the 

constrictions of inherited social discourses). While the subjectivity is con-

stituted through discourses, it is also contested within discourses.37 From 

this perspective, the historical and situational contingency of the author-

as-subject category does not detract from the agency of the author-as-

speaker, nor does it undermine the signifi cance of the author’s discourse. 

The author is socially situated and necessarily dependent upon the texts, 

languages and discourses already at play in the cultural domain. However, 

because the utterance is always imbued with the particular situation of the 

speaker and the addressee, its signifi cance is always critical, interactive and 

novel. The embedded nature of the author-self does not preclude original-

ity, but rather affi  rms it: ‘It is the context, a particular social and cultural 

situation, that creates the sign’s provisional, local meaning.’38 This is not 

originality in its conventional sense, but a complex notion of originality 

whose signifi cance is not rooted in the independence of the author and 

text.

 This understanding of the author implies a concomitant revision of the 

concept of authorship: authorship is about interacting with the meanings 

and texts and discourses that are already out there – already shaping our 

ideologies, communities and ourselves – and adding to them something 

of ourselves and our (socially constituted) subjectivity. Others’ speech is 

always present in our own, but this reality does not stultify our attempts 

to create meaning:

[we] take it into new contexts, attach it to new material, put it in new situations 
in order to wrest new answers from it, new insights into meaning, and even 
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wrest from it new words of our own (since another’s discourse, if productive, 
gives birth to a new word from us in response).39

The dialogic approach thus casts authorship as something very diff erent 

than the Romantic ideal that fl ows from a socially dislocated account of 

the author-self: authorship is not originative but participative; it is not 

internal but interactive; it is not independent but interdependent. In short, 

a dialogic account of authorship is equipped to appreciate the derivative, 

collaborative and communicative nature of authorial activity in a way that 

the Romantic account never can.

 At another level, this dialogic theory of authorship can also assist with 

the feminist interrogation into the theories of value that have defi ned the 

worthy attributes of intellectual works. Value judgments themselves are 

revealed to be utterances existing in dialogic relationship with other judg-

ments, meaning that value is not intrinsic to the text, or self-evident, but 

is contingent and so dependent upon external ideals and agendas. This 

acknowledgement should lead us to inquire into alternative discourses 

cloaked behind the monologic claims of the dominant discourse. We could 

ask, for example, whether originality merits its centrality in the valuation 

of literary works, and what dialogical response this statement of value 

anticipates. Who might argue that value resides in originality, in what con-

ditions, and to what end? Who might disagree, and what circumstances or 

purposes would cause them to do so?40 While a dialogic approach reveals 

the importance of agency, function and condition in theories of value, 

these dynamic concepts are hidden behind the abstract universalism of 

copyright’s author-fi gure, and the intrinsic value of copyright’s original 

intellectual work. Dialogism forces copyright theory to address the con-

tingent nature of its assumptions about the copyrightable work and the 

discourses it privileges.

 Where a property-rights oriented account of copyright fails to capture 

the nature of copyright as speech regulation, a focus on dialogicality illu-

minates the institutional role that copyright plays in shaping discourses. 

As Finke explains:

every utterance about value forms part of a discourse on value, forming a class 
of judgments, a speech genre governed by rules that determine the authority (or 
lack thereof) of the speaker or the receiver and the particular historical, social, 
or institutional context in which an utterance is given force.41

The copyright system is an institution that attributes value to particular 

utterances, and thereby determines the authority of the speaker (author), 

as well as the lack of authority of the receiver (user). The dialogic 

approach provides a lens through which to view the infl uence of  copyright 
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in structuring (and suppressing) dialogic processes by virtue of its rein-

forcement of dominant discourses about value and authority. Central to 

this analysis is the unearthing of the power relationships that establish 

where that authority should lie: ‘The notion of the dialogic requires pre-

cisely an investigation of the power relations that inform and shape any 

discourse. It calls for an investigation of the social institutions that control 

who speaks, in what situation, and with what force.’42

 Copyright is one such institution. The notion of the dialogic therefore 

calls for an investigation into copyright, the power relations that it sus-

tains and perpetuates, and the discourses of value and authority that it 

informs and replicates. In a culture such as ours, characterised by corpo-

rate ownership of cultural texts and images, it is not hard to imagine where 

such an investigation would lead.

 As it relates to the core concepts of copyright theory – constructions of 

the author, the processes authorship, the value of works, and the institu-

tion of copyright as a whole – this discussion demonstrates the role that 

feminist theory can play in the re-imagination of copyright. Feminist liter-

ary theorists have met the challenges presented by the author-subject and 

its de/re-construction with an appeal to dialogism and the constant inter-

play of voices, texts and discourses that create the cultural noise in which 

we exist and upon which our subjectivity depends. Copyright theory, 

which also needs to survive the de/re-construction of the Romantic author, 

can learn from this approach; it should acknowledge the historical contin-

gency of the author-fi gure, the social situation of the author-speaker, and 

the dialogic nature of the authored text. It should also examine the role 

that the institution of copyright plays in silencing counter discourses, 

attributing authority to speakers, and allocating power over speech.

3.4   FEMINIST THEORY AND THE ATOMISTIC 
SELF

3.4.1  Political Theory, Copyright and the Self

As suggested above, the tension in literary theory between competing ver-

sions of authorship parallels a similar tension between competing concep-

tualisations of selfhood in social and political theory. The liberal theory 

of the self as an autonomous self-determining subject has been widely 

accused of denying the social and interdependent nature of the human 

self; the competing communitarian vision of the socially constituted and 

encumbered self has also been criticised, in this case for foreclosing possi-

bilities of genuine agency, autonomy and change. Feminist legal theorists 
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have sought to resolve the dilemma by dissolving the binary opposition 

between social construction and individual agency.43 In this section, I 

will outline the core concepts of relational feminism that have provided a 

route towards this end, and explore their possible implications in the fi eld 

of copyright law.

 It is important, at this juncture, to underscore the connection between 

conceptions of authorship and conceptions of selfhood per se. The fol-

lowing passage by Shelley Wright captures this relationship and is worth 

reproducing in full:

The existing defi nition of copyright as both economic and personal within a 
political or civil context presupposes that individuals live in isolation from one 
another, that the individual is an autonomous unit who creates artistic works 
and sells them, or permits their sale by others, while ignoring the individual’s 
relationship with others within her community, family, ethnic group, religion 
– the very social relations out of which and for the benefi t of whom the indi-
vidual’s limited monopoly rights are supposed to exist. The community has 
only the most tenuous identity. Society itself is seen as an aggregate of anomic 
individuals, each separate, segregated, fragmented, and existing only as sub-
jects of circumscribed civil rights, including the right to consume what others 
produce or create within limited “fair dealing” or “fair use” provisions. This 
vision undercuts to a large extent the social justifi cation for monopoly rights as 
they exist in copyright and places the emphasis on the individual rights of the 
artist as a “creator” and the artist, or her publisher, as a producer of saleable 
commodities.44

 Highlighted here is, fi rst, that the construction of the author refl ects a 

particular vision of the self, and second, that this individualised vision of 

the self inevitably undermines the social reasons for which the copyright 

system exists. Wright continues: ‘[I]ndividuals . . . are the products of their 

community, culture and society. The production of artistic works assists 

in creating this culture, this sense of community, and the psychological 

content of individuals themselves both as creators and as communicants 

of creation.’45 Reframing the self within the community complicates 

the individualised self that plays the role of copyright’s original author. 

The subject matter of copyright is not the independently produced and 

individually owned work-as-object, but rather a contribution to the con-

tinually evolving culture in which the author exists, and by which she is 

constituted.

 Built upon the ontological assumptions that inform liberal thought, 

and the normative ideals that inform possessive individualism, the current 

copyright model is not well equipped to recognise either the communal 

and communicative nature of cultural expression or the signifi cance of 

that expression to the society and the communicator. If copyright is to 

encourage such cultural expression while also respecting the interests of 
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the public to access and engage with the expression, it must fi rst be capable 

of recognising the nature and signifi cance of its subject matter. The re-

imagination of copyright therefore necessitates a challenge to the robust 

individualism of the pre-social, liberal self.

3.4.2  Political Theory and the Feminist Dilemma

Perhaps the greatest challenge to liberalism’s conception of selfhood in 

recent decades has come from the school of thought categorised as com-

munitarianism. While communitarianism resists any attempt at sweeping 

defi nition, it has more or less crystallised around a critique of liberal indi-

vidualism premised upon social constructionism and the public good.46 

Unifying communitarian thought is the rejection of a liberal theory of the 

self as essentially pre-social, and the community as merely contingent and 

instrumental.47 According to communitarians, the self can be understood 

only in the context of his or her community, culture and values, and in 

light of the social processes and institutions that have shaped them; the self 

is not ‘unencumbered’ but always-already situated, identity is not innate 

but intersubjective, and the community is not external but constitutive. As 

Michael Sandel explains:

For [its members], community describes not just what they have as fellow citi-
zens but also what they are, not a relationship they choose (as in a voluntary 
association) but an attachment they discover, not merely an attribute but a 
constituent of their identity.48

 Communitarian concern with the metaphysics of social construction 

is not limited to a methodological claim – it translates into a normative 

discourse. It makes sense that the socially situated individual is concerned 

for the kind of society in which she exists, that she might hold obligations 

to other members of the community (as opposed to merely rights wielded 

against them), and that the values, norms and goals of the community 

might be shared and regarded as her own.49 Thus, the social construction 

theory of the self fl ows into a social constructionist approach to political 

and moral value, and a concern with ‘public goods’ often lacking in the 

liberal landscape.

 Of course, feminists have expressed a similar disenchantment with the 

liberal conception of personhood.50 Because it overlooks the socially situ-

ated nature of the self, liberalism’s individual is essentially disembodied, 

and social relations such as sex, class, and race are rendered invisible. 

This precludes suffi  cient acknowledgement of social injustice experienced 

as a result of group identity, legitimises the problematic public–private 

distinction behind which myriad oppressions lurk,51 and simply denies the 
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 connected sense of self that many women experience in their lives.52 Thus, 

it is a common thread amongst much feminist theory that ‘[a] person’s 

critical, political consciousness can only be explained in terms of this 

socially situated conception of the self in which individual agency is not 

fully analysable in pre-social terms.’53

 There may appear to be a neat convergence between the feminist cri-

tique of degendered, universalisable conceptions of the self, and commu-

nitarian objections to the ahistorical and atomistic individual of liberal 

political theory.54 The communitarian conception of the constitutive 

community is attractive to feminists and other critical social theorists who 

take issue with the isolated rights-bearing individual. However, while it 

may be ‘a commonplace amongst communitarians, socialists and femi-

nists that liberalism is to be rejected for its excessive “individualism” or 

“atomism”,’55 feminists cannot simply appeal to communitarianism as an 

adequate  solution to the shortcomings of modern political thought.

 The crux of the problem is the apparent absence of political potential 

within communitarian scholarship: ‘[A]lthough communitarians take on 

board a critique of liberal individualism and purport to recognise the 

constitutive role of the social in our identity, they have so far stopped 

short of any genuinely political analysis or critique of the very community 

institutions whose importance they acknowledge.’56 At best, the failure 

of communitarianism to generate any substantive political critique of the 

community institutions that constitute our identities leaves it disappoint-

ingly impotent.57 At worst, this failure is merely symptomatic of a dis-

tinctly conservative undertone in communitarian thought, manifested in a 

propensity to idealise even oppressive communities, and so to rationalise 

the status quo.58

 Feminism needs a critique of individualistic social ontology, but it also 

demands a critical capacity to evaluate and denounce the communities, 

traditions and institutions that it recognises as constitutive. Perhaps most 

importantly, it must be fully capable of perceiving the power relations 

that exist within and between these various communities;59 questions of 

comparative disadvantage and power disparity are underemphasised in 

the works of prominent communitarians such as MacIntyre or Sandel.60 

Communitarianism therefore fails to provide a foundation for feminist 

critique at a political level; indeed, it largely fails to provide an account 

of how women, in the context of their communities, can develop a critical 

consciousness at all:

On this communitarian view of personhood, the woman who lives in a sexist 
and patriarchal culture is peculiarly powerless. For she cannot fi nd any 
jumping-off  point for a critique of the dominant conception of value: her posi-
tion as a socially constructed being seems to render her a helpless victim of 
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46 Copyright, communication and culture

her  situation. . . . How is she to attain any measure of critical consciousness, 
so as to move towards the formation of alternative communities, alternative 
 defi nitions . . .?61

 Once again, feminism encounters its dilemma. The challenge for femi-

nists who believe in the socially situated self is to provide a coherent 

account of selfhood that permits suffi  cient subjectivity for a person to 

comprehend her situation in critical terms, and suffi  cient agency for her 

to engage with and shape the community that shapes her.62 Feminism has 

therefore tackled head-on the ‘diffi  culties inherent in building a theory 

(and practice) that adequately refl ects both the social and the individual 

nature of human beings.’63

3.4.3  Relational Feminism: Rethinking the Self

I cannot hope to canvas all of the ways in which feminist political and 

legal theorists have attempted to address this dilemma. Rather, I have 

chosen to appeal to the notion of ‘relational feminism’ as one potential 

route towards resolving the tension between individualism and commu-

nitarianism.64 While feminist scholarship generally insists upon the inter-

subjective nature of being, it is concerned with freeing women to shape 

their own lives, to write their own narratives, to create themselves. Rather 

than emphasising only situatedness, feminists therefore stress the need to 

renegotiate our gendered identities and the terms of our subjectivity. For 

relational feminists, the key to this renegotiation lies in the very network 

of relations and cultural narratives that are commonly perceived as a 

threat to our subjectivity; according to relational feminism, they are also 

the route towards autonomy and self-identity.65

3.4.3.1  The relational self

The starting point for a relational account of the self is ‘an attention 

both to the individuality of human beings and to their essentially social 

nature.’66 The aspirational society is one that structures relations in such 

a way that communities and relationships foster, rather than undermine, 

self-worth and individual autonomy. Thus, the concepts of autonomy 

and individuality survive the rejection of atomistic individualism and the 

appeal to social constructionism.

 The re-imagination of autonomy provides the centrepiece of relational 

feminism. The need for a genuine conception of autonomy is essential 

to the feminist political project, but the traditional liberal portrayal of 

autonomy as freedom, independence and self-determination misses the 

mark: if we take as a starting point the intrinsic sociality of human beings, 
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then interdependence is not the antithesis of autonomy, but its precon-

dition.67 If interdependence is a ‘constant component of autonomy’, 

genuine autonomy is only realisable through the human interactions that 

allow it to develop and fl ourish.68 An adequate theory of autonomy must 

therefore understand autonomy in relational and not individualistic terms: 

‘It is relationships, from child-parent, to student-teacher, to client-state, as 

well as patterns of relationship among citizens, that make actualisation of 

the human potential for autonomy possible.’69

 In the context of constructive relationships, Jennifer Nedelsky casts the 

agency and autonomy of the relational self in terms of a human capacity 

for self-creation: ‘a capacity that means we are never fully determined by 

our relationships or our given material circumstances . . .. We are always 

in a creative process of interaction, of mutual shaping, with all the dimen-

sions of our existence.’70 Susan Williams understands this creative process 

as narrative agency – the capacity to engage in an ongoing process of 

evaluation, interpretation and reinterpretation of one’s experiences and 

life-story. In other words, ‘the self is a creature in and of the world, but 

one capable of at least partially transforming herself through thought, 

criticism, and self-interpretation.’71 With its commitment to interdepend-

ence, community, agency and individuality, relational theory provides the 

solution to feminism’s political and ontological dilemma:

The notion of the relational self . . . nicely captures our empirical and logical 
interdependence and the centrality to our identity of our relations with others 
and with practices and institutions, whilst retaining an idea of human unique-
ness and discreteness as central to our sense of ourselves. It entails the collapse 
of any self/other or individual/community dichotomy without abandoning the 
idea of genuine agency and subjectivity.72

3.4.3.2  Rights as relationship

The notion of the relational self challenges the liberal conception of the 

autonomous individual as an independent bearer of rights to be wielded 

against others and the state. The role of rights in feminist discourse is 

therefore another facet of the dilemma that feminists face in the liberal-

communitarian debate. This rights-bearing individual is the protagonist of 

liberalism, and the epitome of individualism. However, in the context of a 

struggle for substantive equality, feminists generally refuse to abandon the 

notion of rights as a political tool, even while rejecting the rights-fetishism 

of the liberal political order. As with autonomy, the concept of right must 

be retained but re-imagined.

 In liberal thought, rights take the form of limits to democratic out-

comes, constraints upon collective choices, and boundaries between 

citizens. Rights are portrayed as innate to the individual, and human 
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 relations are cast in terms of clashing rights and interests. In contrast, 

from a relational perspective, human interaction is seen primarily ‘in 

terms of the way patterns of relationship can develop and sustain both an 

enriching collective life and the scope for genuine individual autonomy.’73 

Rights, in this picture, do not simply mediate the boundaries of individual 

self-interest: they encapsulate collective choices about the values that we, 

as members of this society, hold most dear. These values are neither innate 

nor trans-temporal, but evolve with society over time. As such, they are 

best understood in terms of relationships, because ‘the shifting quality of 

those basic values makes more sense when our focus is on the structure of 

relations that fosters those values.’74

 In liberal thought, property rights epitomise the role attributed to 

rights in general. Property represents the boundaries of the individual’s 

private sphere and a limit upon the powers of the state and fellow citi-

zens.75 The symbolic power of traditional property probably fl ows in part 

from its apparent concreteness, which lends materiality to the personal 

space claimed by the rights bearer, and makes it easy to identify viola-

tions and resultant harm.76 As lawyers know, however, this conceptual 

tendency to physicalise property belies its nature. Property rights are 

primarily about relations between persons and not the material thing that 

is owned.77 Moreover, there is nothing about property rights that make 

them intrinsic or pre-social: their signifi cance is entirely dependent upon 

the rules and guarantees of the state. Like any other right, then, property 

rights represent a collective, democratic choice about structuring rela-

tions of power and responsibility in society. Property rights may give the 

owner protection against the collective, but they have their source in the 

collective.

 Relational feminism thus recasts individual rights as relational: rights 

are not things to be wielded by individuals in defence of their personal 

sphere, but are instead vehicles that ‘construct relationships – of power, 

of responsibility, of trust, of obligation.’78 Debates about the substance or 

scope of rights should not begin and end with the claim or denial of right 

(which only obfuscate the underlying issues) but should instead focus 

upon the kinds of human relationships the right would structure, and the 

values that would be furthered by its guarantee.79

3.4.3.3  Dialogic communitarianism

In light of the role played by ‘dialogism’ in feminist literary criticism and 

the collapse of structure/agency dichotomies, it is interesting to note the 

signifi cance accorded to dialogue in relational feminism’s theory of self-

hood. This is perhaps best captured in the work of Nicola Lacey and 

Elizabeth Frazer, who appeal to the concept of ‘dialogic communitarian-
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ism’80 as a means by which to move beyond the binary oppositions of the 

 liberal-communitarian debate:

This ideal is dialogic in the sense that it assumes democratic institutions pro-
viding real access to political processes for all citizens. It is both dialogic and 
communitarian in the sense of proceeding from the relational theory of the self, 
recognising the importance of both dialogue and identifi cation with various 
‘communities’ in the constitution of subjectivity and human identity, and it is 
communitarian in the sense of placing questions of both public goods and the 
institutions needed to support them, and the ideal of collective life based on 
mutual acceptance and recognition, at the heart of politics.81

 Taking as their starting point a theory of the ‘relational self’, Frazer and 

Lacey argue that a commitment to dialogue is essential for the ongoing 

scrutiny and negotiation of power relations within communities and social 

structures. This necessitates both an awareness of the power that inheres 

in practices and discourses, and attention to the value and audibility of 

members’ voices. Substantive access to informed political debate and the 

capacity to be heard are central to the dialogic communitarian ideal.82

 According to dialogic communitarianism, subjectivity requires dis-

cursive engagement: the capacity to listen to the claims of others and 

to articulate one’s own. Feminism’s appeal to the practice of interactive 

consciousness-raising is an example of transformative politics through 

dialogic process.83 The collective practice of exchanging personal accounts 

and experiences is intended to generate a critically refl ective capacity, 

creating opportunities for women to better understand themselves and 

their social condition. Related to this practice is the similar but more 

self-conscious art form of ‘narrative’ creation.84 The creation of narrative 

is essentially ‘story-telling’, which aims to give voice to women’s experi-

ences, but also, through the processes of communication and sharing, to 

facilitate human connection across diff erence. Narrative is self-evidently 

situated and perspectival, but also creative (in its construction and inter-

pretation), and potentially reconstructive (in its political power). As such, 

it is another tool with which feminists have tempered the implications of 

social constructionism:

[T]here is enough of a story-teller in all of us to create a coherent, if unstable 
self. Yet the narrative speaker is not simply an outspoken incarnation of the 
pre-existing, bounded individual of modernist thought; she must contend with 
the social forces that continually threaten to destroy her carefully crafted sense 
of self.85

 The use of narrative is also said to temper the postmodern deconstruc-

tion of Woman by recreating a meaningful connection amongst women 
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through their gendered realities: ‘Narrative thus straddles the postmodern 

divide between a unifi ed, essentialist meaning of womanhood and no 

meaning at all; the narrating self is a woman-in-process.’86

 At the foundation of consciousness-raising, narrative creation and dia-

logic communitarianism more broadly, is the understanding that identity 

and subjectivity are constituted by dynamic interaction with others in a 

process of dialogic exchange, both interpersonal and intrapersonal. It is 

through this dialogic process of interpreting and ordering experiences, 

discourses, and social forces that the socially-situated subject of femi-

nist ontology is able to exercise the agency demanded of her by feminist 

politics.

3.4.4  Relational Theory, Authorship and Copyright

My aim, in exploring these elements of relational feminism, has been to 

reveal the potential for a notion of subjectivity that acknowledges the 

connectedness of the human subject without engulfi ng it within its social 

situation and so denying individuality, diff erence and creative capacity. 

My purpose, of course, is to draw from this some lessons for the law of 

copyright. Authorship is an essentially human project, and constructions 

of authorship are thus essentially bound to conceptions of the human self. 

I have argued that the author in copyright law is postulated in unequivo-

cally liberal terms. It is my suggestion that copyright theory can draw 

upon the lessons of relational feminism to re-imagine the nature of the 

author-self (which will entail the re-imagination of copyright itself).

3.4.4.1  The relational author

As Nedelsky has noted, there is ‘inherent tension between the idea of 

autonomy as both originating with oneself and being conditioned and 

shaped by one’s social context. Those tensions are the tensions of femi-

nism, and they come from feminism’s recognition of the nature of human 

beings.’87 Similarly, I would suggest, there is an inherent tension between 

the idea of authorship as both originating within oneself and being derived 

from the social and cultural context within which the author creates. These 

are the tensions of copyright. Copyright’s failure to adequately recognise 

the essentially social nature of human creativity obscures these tensions, 

and so misrepresents the processes of authorship. Copyright needs a 

 relational theory of the author-self.

 Far from than the individualised, self-determining author of modern 

copyright law, the ‘relational author’ is always already situated within, 

and constituted by, the communities in which she exists, and the texts and 

discourses by which she is surrounded. Far from creating independently 
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and choosing relationships through the vehicle of copyright qua private 

property, the author necessarily creates from within a network of social 

relations: she is not individualisable, and her works of authorship cannot 

be regarded in isolation. It follows that the author’s works are not ‘inde-

pendent’ creations and they do not originate from the author alone.

 However, this does not mean that author and authorship are illusory or 

obsolete. A relational theory of authorship recognises the social dimension 

of the author, but also her duality: she encapsulates both our connected-

ness and our capacity for critical refl ection. As we have seen, relational 

feminism regards the self as continuously engaged in a ‘creative process of 

interaction, of mutual shaping, with all the dimensions of her existence.’88 

When we conceive of autonomy as the freedom and ability to construct 

one’s own narrative, and to project this narrative of the self into the world, 

the self takes on the role as both actor and author. The scene is set, and the 

role is given, but the relational self has the creative capacity to improvise, 

to refuse direction, to re-write the ending. It is easy to fi nd, in the creative 

process of authorship, an instantiation of this capacity for creative agency 

upon which relational feminism insists.

 In an eff ort to explain the duality of the relational self as both socially 

constituted (determined) and possessing narrative autonomy (creative), 

Susan Williams’ words provide insight into the duality of the author-self:

[T]he diff erence between creativity and determinism may simply be a diff erence 
in the degree of complexity in the causal sequence. It is not that anything is 
uncaused, but that the infl uences on a given human being are so many, varied, 
and interacting that at some point it becomes meaningless to ascribe causality 
to any useful subset of those infl uences.89

 Similarly, in the processes of authorship, the texts, discourses, experi-

ences and relationships that constitute the author are combined, inter-

preted, reinterpreted and retold. What emerges from the authorial process 

is not original in the sense of having been created ex nihilo; but it is 

nonetheless the author’s creation in the only sense that matters. When 

Williams describes narrative autonomy, she might equally be describing 

authorship:

[T]he activity of narrative construction – of interpretation and reinterpretation 
– begins, of course, from the materials at hand. That is, a person works with her 
own experiences and the stories, values, and concepts that are available to her 
in whatever culture(s) she inhabits. These materials are always, and from the 
beginning, both given and created. They are given in that they are shaped by 
forces beyond any individual’s control; they are created in that each new repeti-
tion of such cultural and personal artefacts is always a reinterpretation rather 
than merely a replication.90
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 In the same way, the materials of authorship are both given and created. 

The relational author must always create from the materials around her, 

but the authorial process is one of reinterpretation, recombination and 

so transformation. The infl uences upon the author are so many, and the 

sources so various, that we can call this process authorial creativity.

3.4.4.2  Relational copyright

A relational theory of the author has implications for the nature of copy-

right. In the relational model, copyright cannot be allowed to play the 

role attributed to traditional property rights in liberal political theory. 

Due to the ubiquitous property analogy, copyright lends itself to similar 

reifi cation (in spite of its intangible nature) and so threatens to occupy an 

equivalent role in an individual rights-based analysis. Also, because copy-

right is so often rationalised in Lockean terms (whereby the author’s right 

is just reward for intellectual labour), it lends itself to categorisation as a 

‘natural right.’ Applying the lessons of relational feminism, the individual 

liberty and natural rights-based accounts of copyright are untenable.

 The author’s right is not reducible to an individual entitlement that 

limits the actions of others. Although few would dispute this broad claim, 

its implications have yet to be grasped in principle or realised in practice. 

Copyright must be understood in relational terms: it structures relation-

ships between authors and users, allocating powers and responsibilities 

amongst members of cultural communities, and establishing the rules 

of communication and exchange. To assess the nature of copyright with 

reference only to the copyright owner’s private sphere of entitlement is to 

undermine its normative signifi cance. The importance of copyright lies in 

its capacity to structure relations of communication, and also, to estab-

lish the power dynamics that will shape these relations. Its purpose is to 

maximise communication and exchange by putting in place incentives for 

the creation and dissemination of intellectual works. Relational feminism 

can teach us that an individualised account of the copyright holder’s right 

will disregard the signifi cance of the relationships aff ected by copyright, 

and will be blind to the power dimensions and social implications of the 

copyright system. It is therefore imperative that copyright is not regarded 

as just another brick in ‘the wall (of rights) erected between the individual 

and those around him.’91

 Relational feminists do not ascribe to the notion of the individual as 

possessor of rights and interests that precede her entrance into civil society 

as an embodied person. Such rights or interests as she has under the law 

and against the collective are only the culmination of collective choices 

that have been made about the kind of society in which she should live, 

and the kind of relationships and values that should therefore be fostered. 
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From this perspective, it makes no sense to talk of the author’s natural 

right to own the fruits of her intellectual labour, nor to compare the 

authorial act to the picking of acorns in the state of nature. There is no 

prior, transcendent entitlement here that must be respected by the politi-

cal powers that be in the name of legitimate government; there is only a 

choice to be made about the kind of intellectual creativity and exchange 

that we want to see in our society, and the relations of communication 

that are likely to foster it. Copyright exists only because it is created and 

defi ned by the state, and only to the extent that it is enforceable through 

state mechanisms. A relational theory of copyright thus repudiates any 

notion of copyright as a natural right of the author – it is simply the 

result of democratic, political decision-making, and subject to revision as 

a result of shifting values, changing circumstances, or the need to redress 

 imbalances of power.

 It follows that the claim to authorial right only obfuscates the real 

issues underlying policy debates about the strength and scope of copy-

right. The language of copyright and intellectual property is unfortunate 

because it contains a rhetorical power to foreclose debate,92 and like any 

invocation of right or entitlement, has the tendency to ‘obscure rather 

than clarify what is at issue, what people are really after’.93 The lessons 

of relational feminism reveal that the copyright system, as the result 

of a collective choice, always requires evaluation and re-evaluation. 

In particular, we must be attentive to the relationships of power and 

responsibility that it generates, and ask ourselves whether they foster 

the kind of creativity that we value. By regarding copyright as relational 

and resisting its reifi cation in the form of property, we open the door to 

debate about its subject matter, its scope, its goals and its consequences. 

At this moment in history, where traditional copyright concepts are criti-

cally challenged by new technologies and the activities they facilitate, the 

future direction of copyright depends upon our readiness to debate these 

issues.

3.4.4.3  Authorship as dialogic process

The fi nal lesson to be drawn from a relational-feminist inquiry into copy-

right relates to the dialogic nature of the authorial creation. As we have 

seen, relational feminism stresses the central role of dialogue and narrative 

in the process of shaping social practices, institutions, discourses and, of 

course, the self. A relational theory of copyright should regard authorship 

as participatory and dialogic. When the author creates original expression 

in the form of literature, art, drama or music, she is engaged in an intra-

personal dialogue (developing a form of personal narrative by drawing 

upon experience, situation and critical refl ection) and an  interpersonal 
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dialogue (drawing upon the texts and discourses around her to communi-

cate meaning to an anticipated audience). Authorship – like the feminist 

conception of narrative – is a way to develop one’s voice, to communicate, 

and so to interact with others in and across communities. It is a way to 

generate meaning and establish one’s individuality, but also to connect 

with others in relations of communication. This is the dual nature of 

authorship.

 By understanding authorship as a dialogic process rather than a single 

unitary act, we can recognise facets of authorship that copyright law has, 

traditionally, either neglected or undermined. The author’s works must be 

understood in their social context, and her acquired rights must be exam-

ined in relation to her audience and other members of her communicative 

communities. There is no vacuum around the creative process, and no wall 

surrounding the author and her expression. With her original expression 

the creative author is entering a cultural conversation that has been going 

on long before she appeared, and one that will continue long after she 

leaves. Whatever she adds will therefore incorporate and respond to that 

which has already been said; and she must trust that her contribution will 

inform what others say after her. In other words, the dialogic nature of 

authorship reveals the cumulative nature of cultural creativity.

 It becomes clear that the author can only generate meaning using the 

texts, discourses and experiences that she has encountered, and that all 

original expression is, in this sense, derivative. The creation of meaning 

through imitation, incorporation or transformation of pre-existing texts 

should, therefore, be recognisable as a central component of original 

authorship. This does not ‘diminish the merit’ of authorship, but accur-

ately describes the creative process that copyright is meant to encourage.94 

A copyright system shaped by a dialogic theory of authorship would, 

therefore, embrace creative forms that are currently marginalised, chilled 

or declared unlawful because of the use that they make of pre-existing, 

protected works. It follows that the rights we establish over intellectual 

expression must leave room for others to engage in a similar communica-

tive process; when others enter the cultural conversation they must be free 

to acknowledge, respond to, and build upon the contribution the author 

has made. A dialogic theory of authorship thus reveals the necessary 

limitations of copyright’s protective sphere if it is to facilitate authorial 

contributions to the cultural conversation.

3.4.5  A Feminist Theory of Authorship and Copyright

Copyright’s conception of the author is dependent upon a particular 

conception of the self. In calling for a re-imagination of the author-fi gure 
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that occupies the protagonist’s role in modern copyright, I am appealing 

to the de-/reconstruction of selfhood that has been a central component 

of (post-)modern political philosophy and theorising, but from which the 

structures of intellectual property have remained stubbornly immune. As 

a member of groups, communities and society, and a participant in cul-

tural and political dialogue, the author cannot be individualised without 

being stripped of the very characteristics that make her an author. Authors 

exist within, and create out of communities, culture and society. In turn, 

through their creative capacity, their works shape that culture and com-

munity. Authorship must therefore be understood within the context of 

cultural dialogue and participative processes, and in recognition of the 

audience and the public as a whole.

 Attempts to recast the author as something other that originating 

individual tend to have taken the form of criticisms of romantic author-

ship, usually drawing upon poststructuralist accounts of the ‘death of the 

author’. These important contributions to copyright scholarship have not 

had the desired impact, most likely because the notion of the author is 

clearly alive and well. From a policy perspective, insisting upon the death 

of the author is a non-starter; from a theoretical perspective, any attempt 

to assimilate the author’s death into copyright law can only spell the death 

of copyright itself. Copyright needs the author, but it is not sheer pragma-

tism that allows copyright’s author-fi gure to survive her brush with death: 

there is something intuitive about the idea of the author as, in some sense 

at least, the source of the words, notes, actions and images that she creates. 

There is something about the idea of creativity, individuality, ability, that 

we are unwilling to discard. Even in the face of social constructionism 

and the fragmentation of the stable, unifi ed self, something that looks 

like author/authorship persists. The task for copyright theory is to begin 

to defi ne that something in the absence of the masks and metaphors 

 traditionally employed.

 Feminist theory, both literary and political, has taught us that the 

simplifying dichotomies of liberal thought (self/other, public/private, 

individual/community, autonomy/dependence) create false dilemmas that 

impede our ability to engage in genuine debate, and obstruct our path 

towards nuanced solutions. By regarding the self as both an individual 

and a member of multiple, shifting communities – an autonomous agent 

and socially constituted – feminism provides the route by which we can 

break down the simplifying dichotomies that pervade copyright theory 

(author/user, creator/copier, labourer/free-rider). As an autonomous but 

socially constituted individual, the author is the product of her commun-

ity and culture, but capable of developing her own voice, constructing her 

own narrative, and making her own meaning out of the discourses that 
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 constitute her. Her works are therefore the product of her communities, 

her culture and herself.

 This route leads us to a new understanding of authorship and so to 

a new appreciation of copyright’s task. Employing a feminist theory of 

dialogism, we can rediscover the signifi cance of authorship that adopts 

and adapts prior texts to create new meaning. We can appreciate the 

nature of copyright as an institution that attributes value and authority 

to certain texts and speakers while silencing others, and inquire into the 

power dynamics that inform it. We can also perceive the importance 

of authorship as a dialogic process with the power to shape speakers, 

listeners and communities, even as it reproduces established languages 

and discourses. Employing relational feminism, we can question the 

individualised account of the author by locating her (and her expres-

sion) within the communities and relationships in which she creates. We 

can appreciate the nature of copyright as an institution that constructs 

relationships of communication between authors, users and the public by 

allocating powers and responsibilities. We can also perceive the nature 

of authorship as a form of dialogue through which individuals actively 

participate in a cultural conversation. All of these lessons culminate to 

underscore one essential proposition: a copyright system designed to 

encourage authorship must be capable of recognising and valuing the 

derivative, collaborative and communicative nature of creativity. Only 

then will the rights that it grants be means – and not obstacles – to that 

end.

3.5   CONCLUSION: A RELATIONAL THEORY OF 
COPYRIGHT

The notion of discursive engagement as central to the formation of human 

identity and community provides a route towards a teleological justifi ca-

tion for the copyright system. I have described the purpose of copyright 

as the encouragement of communication and exchange by putting in place 

incentives for creativity and the dissemination of intellectual works. The 

rationale behind this purpose, and the signifi cance it holds for society, can 

be properly understood only in the context of a theory that recognises 

the social value of the development, communication and exchange of 

 intellectual expression.

 A utilitarian, economic justifi cation for copyright – which typically 

justifi es copyright in terms of its capacity to incentivise intellectual pro-

ductivity, and defi nes the optimal contours of copyright in terms of its 

ability to balance the costs and benefi ts of exclusionary interests95 – is not 
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capable of providing a normative explanation for why such creativity and 

exchange really matters. The starting premise for economic theorising 

about copyright is that authors should have suffi  cient economic incentive 

to create intellectual products, thus requiring proprietary interests over 

informational goods to permit recoupment in the marketplace of the ‘cost 

of expression’.96 The rationale: ‘In the absence of copyright protection . . . 

the work may not be produced in the fi rst place because the author and 

publisher may not be able to recover their costs of creating it.’97 What eco-

nomic theory cannot satisfactorily explain is why this matters. What is it 

about intellectual expression that makes us want to create the conditions 

necessary for its proliferation?

 The concept of economic effi  ciency is ill equipped to capture the nature 

of intellectual expression as a social good.98 As Charles Taylor states: 

‘[T]he modern philosophy of utilitarianism is from its very foundations 

committed to atomism. From within this philosophy it just seems self-

evident that all goods are in the last analysis the goods of individuals.’99 

As Shelley Wright warned, where society and community is presented as 

‘an aggregate of anomic individuals’, the social justifi cation for copyright 

is undercut and the benefi ts it provides are obscured or distorted.100 I hope 

this chapter has shown how a theory of dialogic communitarianism and 

the notion of the relational self provide a fundamental basis for under-

standing the importance of authorship to the author, the audience and the 

public in a way that traditional, individualistic copyright theories, framed 

in the discourses of legal liberalism, cannot.

 In this book, my overarching claim is that, when we think about 

copyright law, a focus upon communication and culture in the place 

of property and entitlement can lead us towards the re-imagination of 

the copyright system. In its re-imagined form, protected works are not 

objects of property but moments of speech; authors are not individual 

rights-holders but contributors to a collective conversation; original 

expression is not independently produced but derived from the texts and 

discourses that make up our culture; users are not trespassers but partici-

pants in a public dialogue. Reconfi gured as such, the copyright system is 

one way through which the State aims to maximise social engagement, 

dialogic participation and cultural contributions, all of which are aspects 

of the public good inherent in participatory community. The value 

attributed to these goals is premised upon an understanding of human 

associations as constitutive and essential to genuine human agency and 

fulfi lment.

 I submit that such a re-imagination of copyright could have signifi cant 

consequences for the shape and scope of copyright protection. Recent 

years have seen the progressive expansion and proliferation of copyright, 
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extending it to new subject matters and reinforcing it with new powers of 

control. This re-imagined framework reveals as false the notion that more 

and stronger protection produces more and better intellectual production. 

The cumulative nature of creativity means that contributors must be free 

to make meaning from pre-existing works; we must leave space within the 

legal framework for these interactive, dialogic processes of cultural engage-

ment, ensuring room for learning, sharing, interpreting, responding, and 

not just passively consuming. This framework also reveals as fl awed the 

current emphasis upon the author as owner and natural bearer of rights. 

Instead, we can recognise the author in her role as communicator, while 

similarly valuing the communicative activities of users of cultural prod-

ucts, from students and educators to historians, biographers, journalists, 

hip-hop artists and post-modern sculptors.

 Such expressive participation in cultural dialogue lies at the heart of 

copyright’s public purpose. It follows that the rights protected by copy-

right law – and their reach – must be justifi able in relation to this purpose. 

In short, the re-imagination of copyright entails the re-evaluation of the 

rights that it grants to authors and the burdens that it imposes upon the 

public.

 Part I has examined the nature of the author-fi gure in copyright 

law, and the philosophical assumptions that inform his current charac-

terisation as independent, individual originator of meaning. I have 

explored critiques that have been launched in copyright and literary 

scholarship against this romanticised conception of the author. I have 

argued that copyright needs a new understanding of the processes of cul-

tural creativity capable of embracing expression that does not fi t within 

this inapposite, historically and politically contingent mould. In search 

for a route towards this new understanding of authorship, I have turned 

to the work of feminist theorists whose philosophical positions and 

political goals have forced them to retrieve a meaningful conception of 

subjectivity from the postmodern ruins of atomistic individualism. I have 

suggested that an appropriate route can be forged using the concepts of 

dialogism and the relational self. This will lead us towards an improved 

understanding of the socially situated author, the relational nature of 

copyright, and the dialogic processes of authorship. This will, in turn, 

allow us to re-imagine copyright as an institution designed to encourage 

relations of communication and participation in the name of the public 

good.

 Parts II and III continue to push towards copyright’s re-imagination in 

these terms. I will critically examine some of the concepts and convictions 

that have caused traditional copyright theory to misrecognise the nature 

of cultural creativity and copyright’s purpose. I will show how a shift in 
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thinking or a departure from these notions might alter the shape and scope 

of copyright law and allow it to better perform its social function.
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PART II

The origin of copyright: Locke, labour and 
limiting the author’s right
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4.   Against a Lockean approach to 
copyright

4.1.  INTRODUCTION

Copyright law has been the subject of many theories that purport to 

explain or justify its existence, its scope and its limitations. The particular 

species of justifi cation we off er in turn defi nes the extent of the rights that 

copyright confers, and the kinds of limits that naturally evolve to demar-

cate those rights. My aim, in Part II of this book, is to challenge the per-

vasive view that the origin of the copyright interest (in both the moral and 

legal sense) lies in the industry or labour of the author. Chapter 4 focuses 

primarily on the role of labour in defi ning the moral relation between 

the author and work by means of which the copyright interest is justi-

fi ed, while Chapter 5 focuses on the role of labour and other elements of 

authorship in defi ning the legal relation between author and work – what 

it is that the author must do in order to establish a legal right over her 

work.1 My proposition is that it is a mistake to look to the relation between 

the author and her work as the basis on which to justify the copyright 

system. In so doing, we necessarily neglect the social and cultural goals 

of copyright, and so wrongly augment the scope of the rights conferred 

under copyright while failing to identify and draw the  appropriate limits 

thereto.

 The language of property and entitlement pervades copyright rheto-

ric. In the common law world, at least, the notion of entitlement that 

underlies a property-based theory of copyright is commonly derived, 

consciously or unconsciously, from a Lockean-type labour acquisition 

approach. Rights conferred on authors under the copyright system 

are strengthened in scope and form by the persistent presence of this 

approach. As such, my purpose in this chapter is to explore the weak-

nesses and the dangers of a theory of intellectual property grounded 

in a Lockean vision of property entitlement and focused upon the link 

between the author and her original intellectual work – particularly 

where that link is conceptualised in terms of the investment of labour. 

My argument is that deontological explanations for copyright law 

framed in Lockean natural rights rhetoric, and loaded with presumptions 

CRAIG PRINT.indd   67CRAIG PRINT.indd   67 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



68 Copyright, communication and culture

of moral entitlement, inevitably distort rather than facilitate a nuanced 

understanding of the copyright system.

 I will begin by briefl y introducing the conceptual and normative ten-

sions of the copyright system, in terms of the relationship between the 

author, the public and the work. The distinction between two competing 

justifi catory frameworks for copyright – one centred around the public–

work link and the other around the author–work link – will provide the 

context for the argument that follows. Sections 2 and 3 will set out the 

foundational tenets of Locke’s theory of acquisition through labour and 

the signifi cance of this theory in the copyright context. In Section 4, I 

present what I call the ‘internal critiques’ of a Lockean approach to copy-

right, contesting the extent to which the shape and scope of copyright law 

can be explained by the labour model. I raise the ‘external critiques’ of the 

Lockean copyright model in Section 5, arguing that attempts to formulate 

a Lockean explanation for the copyright system are not only unconvinc-

ing but also misplaced, potentially threatening the system’s legitimacy 

by undermining its rationale. From both within and outside of Locke’s 

model, my analysis aims to reveal the inappropriateness of labour theory 

in the copyright realm and the need to reorient our focus towards the rela-

tionship between the public and the intellectual work. This departure from 

a natural rights theory of copyright protection is an essential step towards 

the  reimagination of copyright.

4.2   THE PUBLIC, THE AUTHOR AND THE WORK: 
JUSTIFYING COPYRIGHT

4.2.1  Author–work or Public–work?

Copyright can be conceived of as a triadic relationship between the author, 

the intellectual work and the public: the author has an exclusionary inter-

est over the intangible work; the public has an interest in the author’s 

work as an intellectual expression; and the author has a relationship with 

the public through the work. One possible angle from which to justify 

copyright protection is to focus upon the relationship between the author 

and the work, and to identify within that author–work link the reason 

why we protect the author’s intellectual product through copyright. From 

this angle, the authorship process itself establishes the right of the author 

to own the results of that process. This, in turn, defi nes the relationship 

between the author and the public (in relation to the owned work), and 

between the public and the work (as restricted by the author’s ownership).

 Compare this line of reasoning to a justifi cation for copyright framed 
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in terms of the public-work link. According to this approach, it is only 

by virtue of the relationship between the public interest and the products 

of intellectual creativity (which Chapter 3 described in terms of the social 

value of cultural dialogue) that we can explain the relationship of control 

created between the author and the work in the form of copyright. This 

relationship in turn defi nes the relationship between author and public (in 

terms of rights and duties, but also in recognition of a larger, and mutually 

constitutive, cultural conversation).

 At its most fundamental level, this public interest approach justifi es 

copyright in light of its public purpose of encouraging intellectual creativ-

ity. Rights are granted to authors in the belief that intellectual works will 

be underproduced unless there is suffi  cient opportunity to exploit them 

for fi nancial return. But as I have argued, it is only if we appreciate the 

role that intellectual creation plays in our society that we can recognise 

this underproduction as a danger that public policy should seek to avert. 

Copyright, as the chosen policy tool, must therefore be rationalised in 

light of the relationship between the public and intellectual works. The 

subject matter of copyright – literary, artistic, dramatic, and musical 

expression – is a social good that furthers a shared cultural value.

 By advancing a copyright concept premised upon the relationship 

between the public and the author’s intellectual product, I am appealing to 

the role of cultural production and communication in society. My concern 

is that, if we understand copyright as based upon some conception of the 

author-work link, we fail to see the relationship between the public and 

the work as anything other than the consequence of the author–work 

relationship. An eff ective and justifi able copyright system requires that the 

copyright interest (the link between author and work) be structured with 

deference to the public-work link. The copyright interest must then be 

understood as the consequence of the relationship between the public and 

the work. The appropriate relationship between the author, the public and 

the work can only be achieved through the copyright system if we make 

our policy decisions and choose our metaphors with a focus upon the con-

nection between the public and the products of cultural and intellectual 

creativity.

4.2.2  Authorship and Entitlement

The popular rhetoric of copyright law embraces author-oriented reason-

ing, or a focus upon the author–work link. Two major facets of prevailing 

copyright philosophy are grounded in the author–work relationship: fi rst, 

the vision of romantic authorship (and the convergent concepts of ‘origi-

nality’ and the independent ‘work’) criticised in Part I; and second, the 
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70 Copyright, communication and culture

theory of private property and natural right addressed in this chapter. It 

is important to note that these facets of copyright theory are not discrete 

but are mutually facilitative and, arguably, mutually dependent. As I have 

already argued, the individualisation of authorship establishes a simple 

route towards propertisation of creative achievement: a text can achieve 

the level of objectifi cation necessary for it to be cast as the appropriate 

subject matter of a property right, while at the same time the author 

becomes the worthy owner of the fruits of her labour. Indeed, Rosemary 

Coombe notes, the concept of ‘authorship’ possesses an ‘alchemical power 

to transfer anything it can be made to adhere to into property, absolutely 

defi ned’.2

 Author-based reasoning, compounded by theories of private entitle-

ment, gives rise to a rights-based vision of copyright, which aff ects both 

our basic characterisation of the copyright regime and the extent of the 

rights that we expect it to accord. Notions of reward, desert and natural 

right give copyright holders’ claims a substantial and unmerited norma-

tive force that pervades copyright rhetoric, culminates in the overprotec-

tion of copyrightable works, and in so doing, threatens to undermine 

the coherence of the copyright system. Rather than searching for or 

presupposing deontological explanations for intellectual property rights, 

we should be struggling to understand doctrinal concepts such as author-

ship and originality – and copyright itself – as politically and socially 

constructed metaphors. It may then become possible to recognise and 

reconfi gure the foundations and motivations of copyright law, enabling 

it to better serve the social goal of encouraging creative expression and 

exchange.

4.3  THE ROLE OF LOCKEAN LABOUR THEORY

4.3.1  Locke’s Theory of Acquisition of Property

The desire to link a theory of intellectual property back to Locke prob-

ably has much to do with reasons of ideological legitimacy; Locke remains 

a powerful totem.3 The extent to which Lockean theory has entrenched 

itself within our society’s ideological framework is often underestimated. 

Perhaps because the notion of ‘fruits of one’s labour’ appeals intuitively 

to our sense of justice, it has a solid grip upon our basic assumptions 

about property entitlement, even when it seems obvious that labour is not, 

simply as a matter of fact, constitutive of property. Since a natural rights 

approach to copyright grounds a strong version of property rights, it is 

not surprising that those whose interests will be furthered by an expansive 
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copyright system are the quickest to stress the author’s natural right to 

reap the benefi t of her labour. However, there is cause to suspect that the 

ideological force of Locke’s theory in this area has come to outweigh its 

ability to actually disentangle and resolve the issues at stake in copyright 

policy. After all, as Peter Drahos has observed, the theory is itself disput-

able in meaning and result, off ering a ‘hermeneutical free play’ for those 

who would make a strategic appeal to the Lockean model.4

 The Lockean justifi cation for copyright rests upon the assertion that 

the original author is entitled to the exclusive rights in her work, having 

exerted mental labour in its creation. This assertion depends upon the 

‘root idea’ of Lockean theory that ‘people are entitled to hold, as property, 

whatever they produce by their own initiative, intelligence, and indus-

try.’5 According to Locke, the right to acquire private property can be 

derived from natural law principles. All persons have the liberty to use the 

commons, given to mankind by God for their support and comfort.6 Men 

have the right of self-preservation, and because things cannot be of any 

use until they are appropriated, without private appropriation the Earth 

cannot serve the purpose for which it was given.7 With this foundation for 

a divine authority to privately appropriate, the remaining question is how 

one ‘come[s] to have a property in any thing’. The answer lies in Locke’s 

labour-to-property equation.

 Man can acquire property in the products of his labour, because ‘the 

Labor of his Body, and the Work of his Hands . . . are properly his.’8 The 

theory of acquisition begins with the assumption that everyone has a 

natural right of property in his or her own body, and it follows, according 

to Locke, that whenever a person mixes or annexes or joins one’s labour 

to a thing, that thing becomes the property of that person. As there is 

a prior obligation not to harm another ‘in his Life, Health, Liberty, or 

Possessions’,9 all persons have the duty not to interfere with the resources 

that another individual has legitimately appropriated or produced by 

labouring on the common. The person who takes a labourer’s property 

does so because he ‘desired the benefi t of another’s Pains, which he had no 

right to.’10 Property rights, Locke seems to suggest, are a just reward for 

the industrious.11

 However, according to Locke’s theory of acquisition, labour does 

not alone determine the existence of a property right over the product 

of labour. The labour-to-property equation will only apply where two 

fundamental conditions are met. The fi rst condition requires that there be 

‘enough, and as good left in common for others’.12 The second condition, 

often called the ‘no-spoilage proviso’, requires that no person take from 

the common more than he can use.13 This is based on the understanding 

that God made things for people to enjoy, and not to spoil or destroy.
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4.3.2  Lockean Labour Theory in Copyright Discourse

Is there any need for a critique of the Lockean justifi cation for copyright? 

We could argue that the time has long since passed when we believed in an 

author’s entitlement, as a matter of natural right, to property in the crea-

tive product. As long ago as 1774, the House of Lords declared that the 

entirety of an author’s interest in his work was contained in the copyright 

statute, and the nature of copyright as a creature of statute continues to be 

widely acknowledged.14 However, rights-based author-reasoning remains 

very much a part of modern day copyright discourse. The interpretation 

and application of copyright law in the courts is frequently incongruous 

with its purported nature as a utilitarian construct.15 While the Lockean 

infl uence is not always detectable on the face of judicial pronouncements, 

Lockean concepts of entitlement and desert often exist as a subterranean 

presence that provides a particular sense of justice or fairness, thereby 

exerting signifi cant power over the development and application of 

 copyright doctrine.

 In the copyright context, natural rights discourse begins and ends with 

a proprietarian focus. Although an emphasis on the property rights of 

copyright owners could be consistent with a utilitarian conception of co-

pyright,16 the property rights dogma employed by courts and governments 

often reveals an unmistakably moralistic edge. According to a Canadian 

government report on the revision of copyright, ‘[o]wnership is ownership 

is ownership. The copyright owner owns the intellectual works in the same 

sense as the landowner owns land.’17 Following this logic, infringement of 

copyright becomes analogous to an invasion of property – a conclusion 

with important ramifi cations for the way in which the courts enforce copy-

right law. 18 It is however most important to note that this property-ori-

ented vision of copyright aff ects how we rationalise the copyright system; 

copyright is not about manipulating expressive activity but is rather a 

means to protect authors’ private property rights. The importance of this 

rationale is that, unless entirely tautological, it presupposes the existence 

of rights that require protection.

 The property-based starting point therefore tends toward the conclusion 

that statutory copyright ‘is based on . . . the recognition of the property of 

authors in their creation’,19 with copyright’s purpose being ‘to protect 

and reward the intellectual eff ort of the author’.20 In Bishop v. Stevens, 

McLachlin J. insisted that ‘[t]he Copyright Act, 1911, was passed with a 

single object, namely, the benefi t of authors of all kinds.’21 Similarly, in CCH 

Canadian v. Law Society of Upper Canada, Gibson J. opined at trial level 

that ‘[t]he object and purpose of the Copyright Act is to benefi t authors, 

albeit that in benefi ting authors it is capable of having a . . . broader-based 
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public benefi t . . . for the advancement of learning.’22 The implication 

is that any benefi t the public might derive from the copyright system is 

merely a fortunate by-product of private entitlement. In the Michelin 

case, which will be examined in detail in Part III, Teitelbaum J. refused to 

question the ‘usual characterization of copyright as private property’ with 

a ‘private nature’, and proceeded to defi ne the purpose of the Copyright 

Act as being the ‘protection of authors and ensuring that they are recom-

pensed for their creative energies.’23 In 1985, a Canadian Sub-Committee 

produced a report that characterised copyright as a ‘reward system’, under 

the politically unambiguous title: A Charter of Rights for Creators.24 When 

copyright is regarded as a species of private property, it is typically justi-

fi ed in terms of the individual copyright owner’s entitlement to own and 

control.

 One might, of course, distinguish between a concern for the copyright 

holder’s property rights and a more powerful understanding of those 

rights as the author’s moral and natural entitlement. But the distinc-

tion turns out to be a vulnerable one, diffi  cult to maintain in practice. 

Certainly, property need not depend upon a Lockean explanation either 

for its existence as a right, or for its justifi cation. Nonetheless, there is 

a strong tendency, often beneath the conscious level, for us to conceive 

of a property right in Lockean terms. The property right conferred by 

copyright legislation is understood as a reward for intellectual labour and 

eff ort, and that reward is in turn regarded as something ‘deserved’. What 

is deserved becomes an entitlement,25 a heavily loaded concept that carries 

with it a normative force ill-suited to copyright theory. As the language 

of private property combines intuitively with Lockean assumptions, 

 copyright is transmogrifi ed into individual entitlement.

 Ample evidence of Lockean rhetoric can be found in copyright cases. It 

is not uncommon for explanations of copyright protection to emphasise 

the importance of ensuring ‘that men of ability . . . may not be deprived 

their just merits and the reward of their ingenuity and labour.’26 The princi-

ple at work was famously stated in Hogg v. Scott: ‘[T]he defendant is not at 

liberty to use or avail himself of the labour which the plaintiff  has been at 

for the purpose of producing his work, that is, in fact, merely to take away 

the result of another man’s labour, or, in other words, his property.’27

 In the English case of Walter v. Lane,28 which reveals perhaps better 

than any other the tensions and uncertainties that pervade copyright’s 

central doctrine of originality, Lockean concepts were invoked to rational-

ise copyright protection. According to Lord Halsbury, the state of the law 

must not permit ‘one man to make profi t and to appropriate to himself the 

labour, skill and capital of another.’29 In order to prevent such an occur-

rence, it was necessary to fi nd that ‘the labour of reproducing the spoken 
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words . . . makes the person who has so acted . . . an author.’30 Since there 

was labour to be protected, there was authorship and, hence, copyright. 

Lord Davey found copyright in the plaintiff ’s work by asserting the ‘sound 

principle that a man shall not avail himself of another’s skill, labour, and 

expense by copying the written product thereof.’31 The reasoning was 

syllogistic; because the defendants ‘desire[d] to reap where they [had] not 

sown’, the plaintiff  had copyright in a verbatim report, which the defend-

ants had infringed. In this way, the relationship between the author and 

the work (the author laboured to produce the work) results in a copyright 

interest over the work that is then enforceable against the unentitled 

 interloper (the unlicensed public).

 In the context of the determining the originality of a work, Lockean 

labour theory has provided support for the copyrightability of intellec-

tual products involving only labour on the part of the author, as opposed 

to some broader element of skill, judgment or creativity. The Supreme 

Court of Canada drew this connection when it explained, ‘the “sweat of 

the brow” or “industriousness” standard of originality . . . is premised 

on a natural rights or Lockean theory of “just desserts”, namely that an 

author deserves to have his or her eff orts in producing a work rewarded.’32 

The same reasoning seems to underlie the ‘rough practical test that what 

is worth copying is worth protecting’;33 if something is worth copying, 

some eff ort must have gone into its production, and that eff ort therefore 

deserves protection against those who would attempt to benefi t from 

the producer’s pains. From the natural rights-based perspective, it is the 

industry and eff ort of the producer that the law must protect, even above 

the expressive activity (or indeed the labour) of the user. Fortunately, as I 

will discuss in detail in Chapter 5, Canada’s originality standard no longer 

extends copyright protection to the results of mere labour.34 However, 

Canadian copyright jurisprudence and policy continues to refl ect unwill-

ingness on the part of the judiciary, the legislature and perhaps the public 

at large to depart from the notion that the labourer deserves to own the 

product of his intellectual labour.35

 Inevitably, the notion that intellectual labour translates into ownership 

guides decisions about every aspect of copyright law: what subject matter 

to protect; how to separate protectable expression from non-protectable 

ideas; to whom to attribute authorship; when to recognise substantial sim-

ilarity; and in what circumstances to allow fair dealing. How we choose to 

understand the rights held by authors will aff ect how we defi ne the extent 

of the rights that copyright confers and the limits that will demarcate those 

rights.

 In Canada, it might be suggested that the Supreme Court ruling in 

Théberge v. Galerie D’Art du Petit Champlain Inc.36 in which the Court 
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articulated the need for balance in the copyright system, indicated a 

shift away from the traditional rights-based reasoning typical of Anglo-

Canadian copyright jurisprudence. Although the case shifted Canadian 

copyright jurisprudence away from a pure author-orientation, the Court’s 

articulation of copyright’s balance falls short of a departure from natural 

rights-based reasoning: it is ‘a balance between promoting the public 

interest in the encouragement and dissemination of works of the arts and 

intellect and obtaining a just reward for the creator (or more accurately, 

to prevent someone other than the creator from appropriating whatever 

benefi ts may be generated).’37

 It is notable that this ‘Théberge balance’ requires that we fi rst 

‘recogniz[e] the creator’s rights’,38 making ‘an awkward amalgamation’ of 

a utilitarian and natural rights model for copyright.39 It is not particularly 

surprising, then, that the balance has since been explained in distinctly 

Lockean language, revealing the powerful grip of Locke’s premise: ‘The 

person who sows must be allowed to reap what is sown, but the harvest 

must ensure that society is not denied some benefi t from the crops.’40 

Courts purporting to implement the Théberge copyright balance can still 

be guided by a conviction that that ‘to deprive authors of the fruits of their 

labour is unjust.’41

 Even in the United States, where copyright law is generally regarded 

as a  utilitarian system whose purpose is ‘to promote progress in the 

science and useful arts’,42 natural rights-based reasoning is easy to fi nd. 

In Wheaton v. Peters, Thompson J. stated in dissent: ‘The great principle 

on which the author’s rights rests, is, that it is the fruit or production 

of his own labour, and which may, by the labour of the faculties of the 

mind, establish a right of property.’43 In Mazer v. Stein, the court rea-

soned: ‘sacrifi cial days devoted to such creative activities deserve rewards 

commensurate with the services rendered.’44 In Harper & Row v. Nation 

Enterprises, the Supreme Court said: ‘[t]he rights conferred by copyright 

are designed to assure contributors to the store of knowledge a fair return 

for their labours.’45 In Childress v. Taylor, the court sought to guard against 

‘spurious claims by those who might otherwise try to share the fruits of the 

eff orts of a sole author.’46 And, of course, in International News Service 

v. Associated Press, ‘hot news’ was declared ‘quasi-property’ so that the 

defendant could not ‘reap where it has not sown’, ‘appropriating to itself 

the harvest’ of the plaintiff ’s labour.47 US courts, like their British and 

Canadian counterparts, regularly display concern for protecting the origi-

nal creator’s ‘substantial investment of time, money and labour’48 and the 

‘author’s right to compensation.’49 While economic theory could explain 

many decisions along these lines in terms of the need to ensure adequate 

incentive, the moral disapprobation with which ‘free-riding’ is viewed, 
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together with the value attached to the original labourer and his eff orts, 

is often more indicative of a commitment to the ‘if labour, then right’ 

equation.

 The rhetoric of natural right has a strength and pervasiveness that 

overwhelms the utilitarian, incentive-based explanations generally off ered 

for copyright protection. Instead of copyright being an instrument sub-

ordinate to a broad social purpose, moral claims of an implicit right infi l-

trate the doctrinal framework, allowing Lockean perceptions of natural 

right to shape copyright policy. These perceptions are detectable through-

out the copyright system, from ‘sweat of the brow’ notions of originality, 

to ‘reaping where one did not sow’ condemnations of infringement.

 Scholarly writing in the area of copyright law frequently lends weight 

to the natural rights approach to copyright. As is the case with judicial 

pronouncements, scholarly appeal to Locke’s acquisition theory is often 

implicit, simply taking the author’s right to own as the foundational 

assumption. Particularly interesting, however, is the relative frequency 

with which academic literature directly invokes Lockean labour theory 

as axiomatic in the copyright realm.50 This body of literature, whether 

ultimately supporting or challenging a Lockean justifi cation for copy-

right, is evidence in itself of the powerful grip of this theory over the legal 

imagination in this area. Indeed, Locke’s labour theory is so commonly 

invoked in examinations of copyright doctrine that one might be forgiven 

for believing that he explicitly defended intellectual property rights, or for 

that matter, that copyright legislation explicitly affi  rmed Lockean theory.

4.4   AN ‘INTERNAL CRITIQUE’ OF LOCKEAN 
COPYRIGHT THEORY

If Lockean concepts of natural entitlement do indeed play a role in our 

understanding of intellectual property and its justifi cation, what impact 

does this have on our interpretation and application of copyright law? It 

is not my aim in this section to provide an overarching critique of Locke’s 

property model as a whole.51 What I do wish to do is highlight some of 

the possible limitations and inadequacies of Lockean theory in the area of 

intellectual property. I want to shed light on some of the stumbling blocks 

that advocates of a Lockean account of copyright must encounter in the 

world of intangibles.

 The following discussion is divided into the ‘internal’ criticisms, dis-

cussed in this section, and the ‘external’ criticisms, discussed in Section 5. 

In essence, the internal critique asks whether Locke’s theory can inform 

or legitimate our notion of intellectual property, and the external critique 
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asks whether that theory ought to be so employed. Ultimately, I hope to 

show that the application of Lockean theory to intellectual property is at 

best unhelpful, and at worst harmful, to the development of a sound and 

eff ective copyright system.

4.4.1  Applying the Provisos to Copyright

Due to the wide acceptance of Locke’s ‘labour-mixing’ metaphor, it 

seems to be generally assumed that Locke’s model provides unambiguous 

support for intellectual property rights. Indeed, it has been suggested that 

the theory of original acquisition is more readily applicable to intellectual 

property than to the physical property it was intended to legitimate.52 The 

basis for such an assertion is the conviction that the ‘enough and as good’ 

proviso is most easily satisfi ed in the case of acquisition of intellectual 

property.

4.4.1.1  Copyright and the ‘enough and as good’ proviso

The ‘enough and as good’ proviso is eff ectively a ‘no loss to others’ precon-

dition for property acquisition. It requires that a labourer must not worsen 

others’ position by her appropriation from the commons. Ideas, unlike 

physical property, are ‘non-rivalrous’, thus it is generally thought that 

this condition is easily met when intangibles are privately appropriated. 

In contrast to physical objects, ideas can be used by any number of indi-

viduals without ever being ‘consumed’, and consequently, possession and 

use of an intellectual work cannot cause loss to anyone else.53 Moreover, 

because there are conceivably an infi nite number of ideas ‘out there’, there 

will always be enough ideas available for others to possess and use. No one 

can claim harm as a result of another’s intellectual property appropriation 

because everyone is equally free to write, compose, draw, develop and 

invent.

 There is room to dispute this application of the proviso. Peter Drahos 

suggests:

‘[E]ven where the stock of abstract objects is infi nite, the human capacity to 
exploit that stock at any given moment is conditioned by the state of cultural 
and scientifi c knowledge which exists at that historical moment . . . The set 
of usable abstract objects may also be further reduced because some ideas or 
knowledge may be necessary gateways to others.’54

 The possibility of exploiting abstract objects will always be limited by 

human capabilities. In this sense, the notion of a more or less infi nite 

set of abstract objects can be distinguished from the realities of social 

development and the process of knowledge accumulation. A process of 
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gradual, incremental accretion is very diff erent from the individual and 

ad hoc exploitation of infi nite, discrete ideas that the no-harm argu-

ment calls to mind. Even if there are an infi nite number of ideas, it can 

never be said that they are all within our grasp at any one time. It is a 

key facet of progress and development that any one idea can act as a 

gateway to another. If social progress is fundamentally dialogic, every 

idea is dependent upon ideas that went before and will form the gateway 

for ideas yet to come. In this sense, it could follow that an individual’s 

appropriation of the ‘gateway idea’ from the intellectual commons con-

travenes the no loss requirement by diminishing the number or quality of 

‘usable’ ideas.

 We should also ask whether it makes sense to talk about an infi nite 

supply of something when we attribute some character of ‘uniqueness’ to 

each of the things belonging to that category, which in turn means that 

each has its own value. The labourer may appropriate one acorn, but pre-

sumably all acorns are capable of fulfi lling the same function and therefore 

the remaining supply of acorns will equally do for others. The same can 

be said of taking a drink from a river. The diffi  culty in the case of ‘ideas’ is 

that, where an idea has a meaning or purpose of its own, it will simply not 

be true that any other idea can perform the same function. It is arguable 

that the removal of something unique from the common necessarily causes 

harm.

 Justin Hughes argues that one person’s use of some ideas does not 

deplete the common; in fact, the common actually expands with use. Idea 

X makes possible ideas Y and Z, which could not have come into being 

without someone fi rst having used X, thereby increasing the accessible 

common.55 However, if we take ‘idea’ to refer to the ‘ideational entity’ that 

is copyright’s intangible work, then the harm caused by private appropria-

tion remains clear: if A obtains a property right in X, that property right 

can exclude B and C from X, and so can prevent them from developing 

ideas Y and Z. An obvious example of this restriction is the control the 

copyright owner enjoys over the derivative works that B and C may wish 

to author. Does this mean that B and C have suff ered a loss as a result of 

A’s private appropriation? Arguably not: A’s use of X has caused no hard-

ship to B and C because they are no worse off  than if A had not created X 

in the fi rst place. Yet, in practical terms it seems that B and C are worse 

off  as a result of A’s exclusionary right. This follows, again, from under-

standing the nature of culture as dialogic. Granting a property right in X 

has precluded others from using X in whatever way they choose: respond-

ing to X, transforming it, critiquing it and building upon it to produce Y 

and Z. Without A, X might not have been available for B and C to use. 

However, once X has made its contribution to the cultural discourse, 
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 preventing B and C from using it not only excludes them from X itself, but 

also prevents them from engaging in the social dialogue, from responding 

to the message conveyed by X. They are therefore worse off  because they 

cannot make their contribution to the ‘drive to meaning’ of cultural life. 

If a certain musical phrase is introduced into the world by one composer, 

preventing a second composer from incorporating that phrase into his 

music may leave him ostensibly no worse off  than had the phrase never 

been written.56 However, the fi rst composer did write it, and it is now ‘out 

there’. To deny the second composer the possibility of developing or inter-

preting it worsens his situation, because he cannot write what he wants to 

write, respond to the external stimulus that he encounters, or add what he 

wants to add to the cultural conversation.57

 We do not evaluate our loss by reference to constant baselines or to 

comparable loss in competing scenarios. To fi nd a gateway that is closed 

to you is a very diff erent experience from never fi nding the gateway. It 

results in a harm that is not cognisable in evaluations of basic ‘but for . . .’ 

hardship. To say that B and C are no worse off  as a consequence of A’s 

property right is to ignore the nature of cultural development and the basic 

human drive to participate in the social conversation.

 Hughes addresses this problem in terms of ‘added labour’.58 He points 

to copyright principles that accord property ownership to a labourer 

where his labour is suffi  ciently separate from the ‘parent idea’, and awards 

ownership to the owner of the ‘parent idea’ where the new work bears 

too much resemblance to the original. The person who truly has some-

thing to ‘add’ to the cultural discourse (as opposed to merely reproducing 

another’s prior contribution) will benefi t from the same rules of acquisi-

tion as the fi rst labourer. However, where a defendant’s work is, as a result 

of copying, substantially similar to the plaintiff ’s, prima facie infringe-

ment will be established regardless of the ‘labour added’. In a copyright 

infringement action, we ask whether the defendant’s work is substantially 

similar to a ‘substantial part’ of the plaintiff ’s work, rather than whether 

the work taken from the plaintiff  constitutes a substantial part of the 

defendant’s work.59 The additional labour of the second author will gener-

ally not save her from liability for, as noted by Judge Learned Hand, ‘no 

plagiarist can excuse the wrong by showing how much of his work he did 

not pirate.’60

 To show that copyright law does indeed balance the claims of fi rst and 

second generation author-labourers and so corresponds to the labour 

theory and the no loss requirement, Hughes points to the leeway given 

to parodies by the US law, which he explains in terms of the second 

user’s ‘independent labour or creativity’. Notably, parodies are not cur-

rently given such leeway in Britain or Canada. In the United States, as 
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illustrated by the famous Supreme Court case of Campbell v. Acuff -Rose 

Music, Inc.,61 parodies are indeed given some leeway, but this is not well 

explained in terms of the additional labour expended (which would argu-

ably translate into a fi nding of no infringing substantial similarity); rather, 

this leeway depends on the principle that someone may fairly use the fruits 

of another’s labour in spite of their ownership claim.

 Hughes’ parody example appears to appeal to the signifi cance attrib-

uted to ‘transformative’ use in the fair use inquiry. In assessing the 

‘purpose and character’ of the allegedly infringing use, US courts are to 

have regard to whether the second work ‘alter[s] the fi rst with new expres-

sion, meaning, or message’.62 However, the degree to which a use is trans-

formative is only one of many considerations in the fair use inquiry, and 

‘such transformative use is not absolutely necessary for a fi nding of fair 

use.’63 Fair use protects many uses that do not involve additional intellec-

tual labour, such as photocopying an article for the purposes of research, 

and does not protect many truly laborious uses, such as rewriting a novel 

as a screenplay or creating an exact replica of an original masterpiece. The 

function of fair use is not to reward B and C for their added labour, but to 

allow the productive social and cultural dialogue that A’s property right 

might otherwise preclude. The reason for the incongruence of fair use and 

independent or added labour is precisely that the two considerations are 

not inherently related.

 Even if we were to understand the concept of added labour in its most 

expansive light – referring not only to the added intellectual labour of orig-

inal or transformative expression, but including the productive or socially 

useful labour or added value involved in studying or reviewing others’ 

expression, for example – the characterisation of fair use in terms of the 

user’s labour remains unsatisfactory; it overlooks the social signifi cance 

of the user’s activity by reducing it to an individual (and exceptional) 

act. The normative justifi cations for fair use off ered by the US Supreme 

Court depend not upon the added value of the individual act of copying, 

but upon its signifi cance as an example of a positive social practice: fair 

use ‘makes sense only if a given fair use problem is characterized in social 

terms as well as in individual terms.’64

 What we may infer from this discussion, however, is that the justifi abil-

ity of copyright – even in purely Lockean terms – depends upon two con-

ditions: fi rst, the narrow construction of ‘substantial similarity’, such that 

‘added labour’ by the second author might also be protected, and second, 

the existence of a broad fair use exception at least capable of embracing 

parody and other transformative uses of protected works, such that the 

‘no loss’ requirement is actually met. Taking into account the breadth 

of the rights accorded to copyright owners and the narrowness of excep-
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tions to copyright infringement, when the ‘enough and as good’ proviso is 

taken seriously, there are real grounds for doubting the justifi ability of the 

copyright system even in purely Lockean terms. Copyright, at least in its 

present form, does not appear to leave enough and as good. The proviso 

is implicated notwithstanding the non-crowdable nature of copyrightable 

subject matter, and at the very least it would take a radical reshaping of 

the copyright system to meet even this burden. However, if the concept 

of harm is understood in experiential terms, and the cultural, social and 

political importance of participation and dialogue is fully appreciated, 

the bigger question might be whether a system of private property rights 

over the cultural subject matter of copyright could ever be said to leave ‘as 

good’ for others.

4.4.1.2  Copyright and the ‘no-spoilage’ proviso

Like the ‘enough and as good’ proviso, it is easy to assume that the ‘no-

spoilage’ proviso does not present a great hurdle in the appropriation of 

intellectual property. Writings, songs or fi lms do not spoil in the way that 

an unused basket of plums might. In that sense, one could say that they 

are non-perishable. However, it would be reductionist to assume that 

the acquisition of objects of intellectual property cannot violate the no-

spoilage proviso simply because of their abstract nature. In some sense 

ideas can spoil: once appropriated, their time span of useful application 

might be limited. New stories become old news, literature may become 

dated, and criticisms may become irrelevant, outdated or obvious. Hughes 

identifi es such forms of spoilage as examples of decline in the social value 

of an idea. There is, in this sense, ‘waste in a social context’, but not ‘waste 

for the individual organism’, because the internal value of the idea itself 

remains constant.65 Moreover, even the perceived social loss can only be 

speculative; if ideas do not ‘perish’ as such, they retain the possibility of 

future value. Hughes argues that the kind of purely social loss resulting 

from the waste of an idea is therefore very diff erent from the kind of loss 

(present and future, social and individual) that results from Locke’s food 

spoilage.

 But to what extent should we be concerned with ‘internal value’ when 

ideas and language and knowledge are most cognisable and valuable 

through communication, development and application? The true value of 

an idea can only be fully appreciated in light of its social value. Drahos 

observes: ‘[a]s abstract objects ideas cannot spoil, but the opportunities 

that they confer may.’66 The unrealised ‘opportunities’ should be under-

stood in terms of wasted potential for dialogue and development. Even 

if such loss can be seen only against a social backdrop, as Hughes sug-

gests, it is primarily the social backdrop with which the Lockean proviso 
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is  concerned. Moreover, waste in the ‘social context’ is simultaneously 

 situated in the ‘individual’ because, as a member of society, the individual 

has deprived herself of the optimal social value of the idea.

 Perhaps plums are not as diff erent from ideas as we might imagine. 

When the owner retains a basket of plums until it spoils, they can no 

longer be consumed. They might still exist, and conceivably for some 

reason the owner is satisfi ed to hold on to a basket of rotting plums. This 

is still wasteful because the plums are no longer fi t to be used in the manner 

in which they ought to have been used: rotten plums can no longer be 

consumed. Is it the internal value, or is it the social value that decreases 

when plums spoil? If their value lies in the fact that members of society 

can eat them, then the no-spoilage proviso is violated at the moment when 

the plums become inedible. Similarly, when ideas can no longer fulfi ll 

their social purpose or potential, there has been waste and the proviso 

has been violated. Just as the appropriator wastes the plums by failing to 

eat them or leave them available for others to eat, so too does the intellec-

tual property owner waste the idea by preventing its communication and 

development.

 It seems to follow that those who appropriate ideal objects with a view 

to doing nothing with them violate Locke’s spoilage proviso. Whenever 

the copyright owner shelves a work without publication or asserts a copy-

right interest to achieve a pure anti-dissemination result, the proviso has 

not been satisfi ed. Understanding ‘waste’ from a social perspective cer-

tainly casts doubt upon Lockean appropriation in the particular scenario 

where the object of the copyright is purposefully withheld from the public. 

Indeed, bearing in mind that the proviso is essentially concerned with 

avoiding wastefulness, there is considerable weight to the argument that 

appropriations of intellectual property are generally wasteful. According 

to Hettinger:

‘Since writings . . . are nonexclusive, this requirement prohibiting waste can 
never be completely met by intellectual property. When owners of intel-
lectual property charge fees for the use of their expressions . . ., certain 
benefi cial uses of these intellectual products are prevented. This is clearly 
wasteful, since  everyone could use and benefi t from intellectual objects 
concurrently.’67

 Because of the non-crowdable nature of abstract objects, intellectual 

property rights will almost always cause waste (and never leave enough 

and as good), because they always deprive others of something to which 

they would have had free access but for the artifi cial scarcity manufactured 

by the copyright system.

 Those who wish to invoke Lockean theory to justify strong intellectual 
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property rights too readily assume that the provisos are easily satisfi ed 

simply because of the intangible and non-rivalrous nature of ideal objects. 

In fact, there seems to be plenty of room to argue that, by its very nature, 

intellectual property falls afoul of either one or both of the provisos. As 

part of an internal critique, applying the provisos to the current copyright 

system is perhaps the least controversial way to criticise the Lockean 

argument for property rights in abstract objects. There are, however, 

larger problems with the application of Locke’s appropriation theory to 

 copyright protection.

4.4.2  Identifying the Labourer and the Product of Her Labour

Perhaps the fi rst question we should ask is whether labour is actu-

ally involved in the act of idea-making at all.68 Certainly, the type of 

labour diff ers considerably from the physical labour envisaged by Locke. 

However, it does seem fairly easy to characterise abstract objects as the 

products of labour, not least because copyright protects only the expres-

sion of the idea and not the idea itself. More problematic is the question of 

how much of the fi nal product can actually be attributed to the labourer.

 The natural rights thesis, which awards a property right to the labourer 

in his intellectual product, ignores the contributions that have been made 

by those who preceded him.69 Thoughts and ideas are not free-standing, 

but are inherently linked to the thoughts and ideas that went before. The 

fact that mental labour is involved in the development and expression 

of an idea does not mean that the entire value of the resulting work is 

attributable to that labour. If a labourer has a right to the fruits of her 

labour, this right can only entitle her to the value added through her own 

labour.70 The myths of romantic authorship and the assertion of private 

property entitlement as a reward for intellectual labour are closely related. 

Hettinger writes:

‘Given this vital dependence of a person’s thoughts on the ideas of those who 
came before her, intellectual products are fundamentally social products. Thus 
even if one assumes that the value of these products is entirely the result of 
human labor, this value is not entirely attributable to any particular laborer (or 
small group of laborers).’71

 When the creative process is recharacterised as collective rather than 

individual, it becomes diffi  cult to explain how a property right can be 

accorded to an individual on the basis of individual labour. Granting a 

property right over the abstract object overlooks the historical, social and 

cultural components of that object. Once it is recognised that every ideal 

object is necessarily the ‘joint product of human intellectual history’,72 
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the simple claim to a right over the fruits of one’s labour is emptied 

of meaning: the fruit of intellectual labour has no defi nable boundary, 

and the results of an individual’s ‘added labour’ become impossible to 

demarcate. This reveals not only a practical diffi  culty in the application 

of Lockean theory to intellectual property, but also an important weak-

ness in the deontological justifi cation of property acquisition. As Horacio 

Spector explains: ‘[i]f the labour employed by a person does not off er an 

explanation for the total value of a commodity – and only explains the 

added value – then Locke’s theory does not justify ownership over 

the whole commodity.’73 Paradoxically, by focusing on individual labour, 

the rationale for individual ownership over intellectual creations dissi-

pates. The interdependent nature of human culture means that intellec-

tual works (including the copyright-protected original expression and not 

merely the unprotected ideas) are necessarily the products of  collective 

labour.74

 One may argue that individual labourer’s right should be defi ned, not 

in relation to the object upon which he laboured, but to the market value 

of his contribution. The market value claim seems untenable when we 

remember that Locke’s theory entitles a labourer only to the product of 

her own labour; market value is a ‘socially created phenomenon’ depend-

ent upon the subjective demand of others. Because this value depends 

on variables far beyond the labourer’s control, it cannot be attributed to 

her.75

4.4.3  The Question of Liberty

A fi nal line of internal critique concerns the question of liberty.76 Tom 

Palmer has argued that, by virtue of the specifi c nature of ideal objects 

and their relationship to individual liberty, Lockean theory does not 

support the acquisition of private property rights in the products of intel-

lectual as opposed to physical labour. Rights ought to be considered with 

reference to the correlative duties that they entail. The power to exclude 

others from something means the power to alter another’s liberty, rights 

and duties with respect to that thing.77 Although this is the case with all 

property rights, Palmer sees an important diff erence: where tangible prop-

erty rights restrain action, intellectual property rights restrict liberty. He 

explains:

‘Liberty and intellectual property seem to be at odds, for while property in 
tangible objects limits actions only with respect to particular goods, property 
in ideal objects restricts an entire range of actions unlimited by place or time, 
involving legitimately owned property . . . by all but those privileged to receive 
monopoly grants from the state.’78
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 Palmer provides an example to shed more light on the distinction: while 

a property right in an abacus prevents others from using the owner’s 

abacus, an intellectual right prevents them from making their own abacus 

through their own labour and with their own wood.79 Similarly, my 

tangible property right can prohibit you from using my piano, but my 

intellectual property right can restrict your liberty to hit particular notes 

in a particular order on your own piano. Palmer’s concern is with the 

restriction that intellectual property imposes upon others’ liberty to use 

resources to which they have a moral and legal right. In what way does this 

diff er from the legal restrictions imposed upon the use of an individual’s 

private property, which might dictate how hard a person can push on the 

gas pedal of his or her legitimately owned car, or when a person can pull 

the trigger of his or her legitimately owned gun? Perhaps there is no real 

diff erence, except that speed restrictions and gun laws do not purport 

to rely upon Lockean theory for their justifi cation; they are restrictions 

imposed and justifi ed in the interests of public safety or social policy but 

are external to the logic of property ownership. Palmer is questioning the 

internal coherence of the Lockean account of intellectual property on the 

grounds that the justifi cation must rely upon a premise that it essentially 

contravenes.

 The fi rst and most fundamental pillar of Locke’s theory is the belief 

that there is a right to self-ownership. Given that ownership over our body 

can readily be understood to include our mind, it might be assumed that 

Locke’s theory can extend to the appropriation of the intangible fruits 

of intellectual labour. However, if there is a tension between intellectual 

property and the liberty premise, the extension of Locke’s theory is less 

obvious, disrupting the natural rights-based case for intellectual property. 

Self-ownership is the foundation for ownership of alienable objects, but 

if we accept the distinctions Palmer draws, ownership of copyright con-

tradicts the argument from self-ownership. If liberty, the cornerstone of 

Lockean theory, is undermined in the protection of intellectual property, 

then there is reason to question the congruence of intellectual property 

rights with a Lockean concept of private property.

4.5   AN ‘EXTERNAL CRITIQUE’ OF LOCKEAN 
COPYRIGHT THEORY

The internal critiques examined in Section 4 lend support to the claim that 

a Lockean theory of intellectual property is descriptively unsound. My 

purpose in Section 5 is to establish that, more importantly still, this theory 

is prescriptively undesirable.
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4.5.1  The Eff ects of a Property Rights Theory for Copyright

Copyright has continually been referred to and has gradually become 

understood in rights-based terms, to the extent that it now appears solidly 

entrenched in private property discourse. Keith Aoki notes that the pro-

liferation and strengthening of intellectual property within the discourse 

of natural proprietary rights is somewhat ironic: while political and legal 

theorists have ‘disaggregated’ the concept of private property itself, the 

notion of private property rights in relation to abstract objects appears 

somehow to have emerged unscathed.80 In the area of traditional private 

property legal theorists, such as Robert Hale,81 have insisted upon the 

analytical error of conceptualising property rights as pre-political or ab-

solute. They have argued for the re-imagination of property as imbued 

with political and economic considerations, socially produced and ame-

nable to alteration or modifi cation by government and judiciary.82 Once 

the institution of private property is re-imagined in this way, it cannot be 

confi ned to the ‘private’ domain presumptively beyond the control of the 

state; its creation, protection and promotion is inherently dependent upon 

the state. This insight deserves to be taken seriously in the fi eld of intel-

lectual property where the notion of copyright as private property, and 

private property as a right with pre-institutional existence, appears deeply 

entrenched. Should we continue to accept the subtle but persistent in-

vocation of traditional property theory in the realm of intellectual prop-

erty? What damage is the background hum of property rhetoric doing to 

the copyright system?

 The characterisation of ‘authors’ rights’ as some natural entitlement, 

or some pre-social phenomenon, creates a false bifurcation between the 

public and private domains. Deontological justifi cations for the copy-

right interest, which cast copyright as inhering naturally and necessarily 

in the author by virtue of her individual actions, can close down debate 

about which laws, rights and exceptions will further the public goals that 

we hope to achieve. The powerful claim to a pre-political natural right 

obscures the political force of the law and disguises the dynamics of the 

relationship between property owners and non-owners. When we become 

hypnotised by the label of property, we fail to question categories, to make 

distinctions, and to adequately acknowledge social and political context.

 The label of natural entitlement therefore constrains policy-making; 

if the author’s right is private and pre-political as opposed to socially 

produced, then it is not amenable to pragmatic or principled alteration 

in the name of a broader public interest. Property rights are conceived of 

as entrenched and fundamental, so property interests are accorded a legal 

and moral primacy over other kinds of rights and interests. This constraint 
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is certainly a problem when the basic coherence of the copyright system, 

not to mention its success, relies upon a pro-active stance by the state 

toward the creation and dissemination of cultural objects. As the copy-

right system is meant to provide incentives to maximise cultural produc-

tion, copyright policy by its nature requires an unambiguously functional 

approach. As soon as we subordinate public interest concerns, we depart 

from the policy foundations of the copyright system.

 Propertising copyright not only relocates it in the private domain but 

more importantly still, redefi nes it along individualistic lines. In the shift 

from the concept of a socially determined privilege to an individualistic 

explanation for copyright, we inevitably stumble upon ‘the natural ten-

dency to reify rights even when they are set up and justifi ed purely on 

utilitarian grounds.’83 Due to this process of reifi cation, and under the 

infl uence of what might be termed ‘rights-fetishism’, rights to the products 

of intellectual labour come to be regarded as independent absolutes, as an 

end in themselves. What began as a matter of social policy – desirable to 

the extent that it provided an incentive to authors – becomes fi rmly defi ned 

as an individual moral entitlement.

 The endorsement of property rights rhetoric goes hand in hand with 

the departure from social justifi cation and a move towards individualistic 

justifi cation for copyright. The gradual loosening of a community-based 

 rationale for copyright law paves the way for an individualistic approach. 

Locating the copyright rationale in the individual author clears the path 

for a proprietary conception of the individual’s interest. At the moment 

of propertisation we become bound to the individualistic account and so 

relegate still further into the background the community concerns that 

provided the initial justifi cation.

 In copyright rhetoric, we often see the ‘pairing’ of social interest and 

private entitlement accounts of copyright. Waldron observes that the 

co-existence of both justifi cations for copyright is due in large part to 

the belief that the two are not opposed, and perhaps even converge.84 The 

operative assumption behind the dualistic approach is that the interests 

of the author and those of the public are always/already balanced in the 

protection of copyright. While this is clearly a popular starting point in 

copyright analysis, I want to stress the threat posed for the development of 

copyright policy when it is taken for granted. Although it might be pleas-

ing to think that two separate and equally meritorious sets of interests 

coincide in one legal doctrine, the convenient picture of an exact overlap 

is diffi  cult to maintain. As a consequence, when the interests are gradually 

perceived to diverge, they eventually appear to be (at least potentially) in 

confl ict, requiring a ‘balance’ to be found and maintained by the law.85 

The initial appearance of a convenient coincidence of interests confuses 
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the social policy objectives by conceding that copyright has a role in pro-

tecting authors’ natural rights to the fruits of their labour. By defi nition, 

natural private rights will appear to have priority over confl icting inter-

ests. Thus it is hardly surprising that a simultaneous focus on the interests 

of author and public has often led to the elevation of private rights over 

public interest whenever a choice must be made.86

 Justifying the copyright system from a social policy perspective, or in 

light of the public-work link, does assume that the interests of individual 

authors in the protection of their intellectual works will generally coincide 

with the interests of the public; only this can explain the copyright given 

to authors under a system whose purpose is to further the public interest. 

But we must resist confl ating these two sets of interests. The rationale for 

copyright protection dissipates at the point at which authors’ rights con-

travene the broader public interest. This becomes crucial when considering 

claims by or against ‘second generation authors’ or productive users of 

copyrighted material whose activities further the public interest goals that 

copyright ought to serve.

 Confl ating the interests of authors and the public leads to the assump-

tion that strong authors’ rights will serve the long-term public policy 

goals of the copyright regime. This is not the case. Limits upon the rights 

given to the copyright owner are nothing less than fundamental to the 

very purposes of copyright. The goal of maximising cultural production 

and exchange will be realisable only when we acknowledge that cultural 

production, circulation, transformation and consumption all play a part 

in furthering this goal. From this should follow an appreciation of the 

socially valuable, productive or transformative uses made of copyrighted 

works by others, and the need to protect these uses as integral to the 

 copyright framework.

 There is much to be lost by overprotecting the ‘original author’. The 

boundaries that copyright doctrine places upon the copyright holder’s 

monopoly refl ect this concern. Concepts such as originality, the idea–

expression dichotomy, independent creation and fair use limit the kinds of 

abstract objects to which copyright attaches and the scope of the rights it 

accords. However, interpreting and applying these concepts to the proc-

esses and products of intellectual activity is a complex task that brings 

into tension the author’s private interests in maximum protection and the 

public interest in maximum creation and access. It is my argument that, 

from the moment this tension appears, the language of natural rights 

skews the debate in favour of the author. Copyright law requires us to 

draw lines between the public and private domain. A natural law approach 

draws lines that tend to favour the latter. Indeed, it seems that this is often 

the very purpose of natural rights rhetoric.
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 It has been convincingly argued elsewhere that concepts of natural right 

and property for labour were introduced into the debate over authors’ 

rights as a means of rhetorical leverage, ideal for furthering the interests of 

the booksellers.87 As it did in eighteenth-century England, Lockean labour 

theory can add ideological legitimacy to the economic goals of copyright 

holders. It is largely towards this end that Lockean rhetoric is employed 

and endorsed by the courts. When confi rming a copyright interest, fi nding 

infringement or refusing a defence, it is not uncommon for a court to 

preface its argument with a sentimental passage depicting the author’s 

position in terms of entitlement, eff ort and labour, and to juxtapose this 

depiction against a portrayal of the defendant as lazy, opportunistic, para-

sitic or merely inconsequential. Diane Conley has described this kind of 

author-hierarchy as ‘the producer/user and scholar/chiseller dichotomies.’ 

She explains: ‘The original author is held up as one who brings to life an 

important new work, while the author-user is continually relegated to the 

position of a nonproductive interloper.’88

 The ‘nonproductive interloper’ thus characterised is not ‘contributing 

to the store of knowledge’, so her actions become trespass or thievery89 

as opposed to participation in cultural dialogue and the production of 

meaning. In Harper & Row, where copyright’s purpose was articulated 

in terms of a ‘fair return for labours’,90 the defendant’s (or author-user’s) 

action was ‘plagiarism’ and ‘piracy’, and the author’s manuscript was, as 

an unexamined statement of fact, ‘purloined’. This rhetoric exemplifi es 

the reality of natural rights discourse in copyright law: it obscures issues 

of communication and social discourse behind the overwhelming concern 

with private property and entitlement.

 When we approach copyright questions with a focus on the proprietary 

relationship between the author and her work, we fi xate on demarcating 

and protecting the boundaries of original authorial property. As the dia-

logic processes of cultural production fade in signifi cance, so too do the 

claims of those who seek to make use of this property in their own commu-

nicative activity. The relationship between public and work is determined 

by the author–work link. For example, in the Michelin case mentioned 

above, we saw an unerring adherence to the analogy of naïve private prop-

erty, an appeal to the Lockean concern with the ‘fruits of one’s labour’, 

and a clear sense of the moral supremacy of the original creator.91 It is no 

coincidence that we also saw a broad approach to fi nding substantial simi-

larity regardless of the transformative value of the defendants’ use, and a 

very narrow approach to the fair dealing defence regardless of the social 

and political value of that transformative use. When we disengage public 

interest demands from the copyright system, we radically weaken the copy-

right doctrines responsible for delimiting the copyright owner’s rights.
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4.5.2  Re-Imagining the Lockean Right?

Having set out my concerns with Lockean rights theory in the copyright 

context, it is now worth asking whether a Lockean approach inevitably 

entails these results or whether they are merely one possible and perhaps 

mistaken consequence of rights-based reasoning.

 One possible starting place for this discussion is to assert that Locke’s 

theory has been misunderstood and misapplied. If we situate this theory 

within the context and purpose for which it was undertaken, it is not 

entirely clear that Locke drew the libertarian conclusion attributed to him. 

Locke’s purpose was to show how a common donation could be individu-

ated. With this purpose as a starting point, Barbara Friedman argues that 

Locke was willing to (and indeed intended to) undo the power of private 

property rights after they had served this polemical purpose.92

 According to Friedman’s interpretation of Locke, absolute property 

rights acquired through labour do not survive the transition to civil society. 

In support of this position, Friedman cites a generally neglected provision 

of Locke’s Second Treatise: ‘[E]very Man, when he at fi rst incorporates 

himself into any Commonwealth, he, by his uniting himself thereunto, 

annexes also, and submits to the Community, those Possessions which he 

has or shall acquire.’ Having entered civil society, property acquired in 

the state of nature ‘which was before free’, is now ‘to be regulated by the 

Laws of Society’. In civil society, the government is responsible for ‘the 

regulating of Property between the Subjects one amongst another’, and 

such government authority is to be exercised ‘as the good of Society shall 

require’.93

 The departure from the state of nature may therefore mark the end of 

the role of deontological private property in Lockean theory. The ‘good 

of society’, or the common good, was the criterion against which the 

legitimacy of a government was to be measured in determining whether 

revolt was warranted. On this basis Friedman argues that, within civil 

society, a person’s property consists only of ‘goods, which by the law of 

the Community are theirs.’94 What begins as a deontological explanation 

for the acquisition of private property from the common becomes a con-

sequentialist theory for the regulation of property in a modern society.

 This line of argument is interesting for two reasons. First, it situates 

Lockean theory – so often decontextualised and misstated by ardent sup-

porters of private property – within a purposive framework that dilutes 

the force of the strong natural rights approach. Second, the argument 

adds strength to a teleological approach to private property (and intel-

lectual property in particular), by recasting the role of the common good 

as pivotal in the development of positive law in this area. In Friedman’s 
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words: ‘The advantage of taking this tack is that it does not express the 

concern for human well-being in deontological formulations that preclude 

the investigation of which laws will, as an empirical matter, advance the 

common good.’95

 It is certainly true that a strong justifi catory form of the labour theory 

is not the only kind of theory for intellectual property that we can extract 

from Locke’s thesis. Various versions of Lockean theory take the pos-

ition that private property institutions are matters of positive law and 

convention, regulated on the basis of utilitarian concerns and with a view 

to maximising the welfare of the community.96 While this discussion is 

interesting, it does not off er a complete solution to our problem. Perhaps 

most fundamentally, this reading does not coincide with our general 

understanding of Locke’s theory of acquisition, according to which the 

diff erence between the ‘State of Nature’ and ‘Civil Society’ is the pres-

ence of judges in the latter who are positioned to interpret the law of 

nature and to adjudicate upon confl icting claims. Civil society is thus 

formed precisely because its authorities will provide security for natural 

rights on behalf of its members, and its failure to do so is precisely what 

legitimises civil revolt.97 While Locke’s writings have no doubt been sim-

plifi ed and distorted by supporters of strong property rights, Locke was 

not a socialist thinker, and attempts to recast him as such probably do a 

disservice to Lockean adherents and dissenters alike. Moreover, one has 

to doubt whether the interpretive debate about Locke’s actual meaning 

can signifi cantly aff ect the meanings attributed to him. Lockean rhetoric 

may not be true to Locke’s writings, but it is in the rhetoric that the 

power lies.

 Another approach to re-imagining the force and eff ect of Lockean 

theory does not question the deontological nature of Lockean rights per 

se, but rethinks the scope of the rights that Locke’s theory is capable of 

justifying. This approach begins from the position that Lockean theory, 

properly understood, creates a form of private property imbued with its 

own inherent limits; natural property rights as described by Locke are self-

limiting, ensuring the protection (or even the maximisation) of the public 

interest. The provisos always look to the public interest and, if given their 

proper force, signifi cantly limit the rights conferred upon the copyright 

holder. Taking this approach, it might be said that the limit upon dur-

ation of copyright, the idea–expression dichotomy, and the fair dealing 

exception are already examples of the limits imposed upon property 

rights by the norms and demands of natural rights theory. In the above 

discussion, I argued that copyright law may not be capable of justifi ca-

tion through Locke’s acquisition theory because it contravenes the pro-

visos. Perhaps, then, the copyright system should be held up to Lockean 
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 standards of  property acquisition. This would arguably result in a more 

just and  measured approach to copyright, with clear limits upon copyright 

holders’ rights, and with suffi  cient user rights to ensure that the standards 

of ‘enough and as good’ and ‘no waste’ are met.

 Wendy Gordon, applying a comprehensive account of Locke’s theory 

to intellectual property, arrives at this conclusion: ‘[C]reators should have 

property in their original works, only provided that such grant of prop-

erty does no harm to other persons’ equal abilities to create or to draw 

upon the preexisting cultural matrix and scientifi c heritage.’98 According 

to Gordon, Locke’s theory can be transposed into the realm of intangi-

bles without doing violence to his analysis. The central criteria remain 

constant: everyone has the right to use the common, and everyone needs 

to use the common for sustenance. The ‘common’ in this instance is the 

intangible common or the ‘public domain’, made up of intellectual crea-

tions not privately owned and incapable of being owned under Lockean 

principles. Gordon off ers ‘ideas’ as an example of intangibles incapable 

of appropriation though labour. The non-protectability of ideas is fun-

damental to the modern copyright system, such that establishing the 

congruence of natural law and copyright law requires an explanation 

for the system’s failure to protect the labour invested in idea creation. 

Responding to this challenge, Gordon shifts the focus of Lockean copy-

right theory from establishing rights to defi ning their limits. She explains: 

‘The [no-harm] proviso prohibits a creator from owning abstract ideas 

because such ownership harms later creators. . . . To give ownership 

in such fundamentals would deprive future creators of a meaningful 

 opportunity otherwise open to them.’99

 Another example of this eff ort to recast natural rights theory as a limit-

ing force is found in Alfred Yen’s work. According to Yen, natural law 

– which embraces Lockean labour theory and Roman doctrines of posses-

sion – vests property rights in the author who labours to create an original 

work, but prohibits the creation of proprietary interests in things inher-

ently incapable of possession.100 Thus the non-protectability of ideas, for 

example, is said to be rooted in the dictates of natural law. Lior Zemer’s 

recent eff orts to recast Lockean theory in its application to copyright are 

also noteworthy. Zemer proposes a reimagined Lockean copyright theory 

that embraces the collectivist and social constructionist aspects of Locke’s 

writings, and so imposes limits on copyright ownership in recognition of 

‘authorial collectivity’ or, in other words, the public as Lockean labourer 

contributing to intellectual works.101

 I appreciate the attempts made by Gordon, Yen and Zemer to encom-

pass within the notion of natural property rights the limits upon those 

rights, which are prescribed by the very same assumptions on which 
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the rights are grounded. Yen notes that because our general intuition 

about property is heavily infl uenced by Lockean philosophy, ‘the courts’ 

unguided intuition often involves an uncritical use of natural law prin-

ciples in which property follows labour.’102 In a similar vein, Gordon 

criticises judges in copyright cases for ‘mistakenly fi nding a warrant 

for strong “authors’ rights” in a philosophy of natural law . . . [when] 

[n]atural rights theory . . . is necessarily concerned with the rights of the 

public as well.’103 The shared premise here is that natural rights theory 

can and ought to be critically employed to problematise the claims to 

right advanced by copyright owners. In Yen’s words, ‘a better way [than 

economic instrumentalism] to prevent copyright’s unlimited expansion is 

the careful development of a natural law copyright jurisprudence.’104 In 

this sense, Yen and (at least arguably) Gordon and Zemer, appear fi rst to 

perceive the need to limit copyright with regard to subject matter and the 

scope of the rights, and then to posit natural law as a means of achieving 

these essential limits.

 From this perspective, the project appears in essence to be a con-

sequentialist one. To the extent that deontological theories of copyright 

are employed as means to an end, critiques of this approach need not be 

based upon a challenge to the proposed deontology of intellectual prop-

erty rights or the ontological nature of intellectual creations; it is enough 

simply to argue that natural law is neither a necessary nor appropriate 

way to achieve the desired end. If the natural rights approach is not, 

pragmatically or strategically, an eff ective means to achieve the limits 

on copyright that these authors have in mind, the argument loses its 

force.

 The question I have posed is whether Lockean property theory can be 

re-imagined to shape a copyright system that furthers the social policy 

goals I have identifi ed, namely, the maximum creation and dissemination 

of intellectual works and engagement in cultural dialogue. Using natural 

rights to this end is not only ineff ective, but it in fact compounds the prob-

lems identifi ed by Gordon, Yen and Zemer. It carries the same threat of 

copyright expansionism that they hope to counteract. Gordon is clear in 

stating that her arguments ‘turn to the very arguments that proponents of 

intellectual property use to defend more extensive owner control’,105 but 

with the intent to reveal the error of this application of Lockean theory. 

What is not clear, however, is exactly why we should force ourselves to 

stumble through the assumptions and unnecessary restrictions imposed 

by the invocation of natural law reasoning, rather than avoiding them 

and being honest about the end-point that is sought. This critique goes 

back to the above discussion of Friedman: it makes little sense to tie up an 

instrumentalist agenda with deontological reasoning, particularly where 
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the deontological approach advanced is far from self-evident and riddled 

with ambiguities.

 Certainly, the common oversimplifi cation of Lockean theory is respon-

sible for a version of labour-acquisition theory that discounts the role and 

importance of the provisos and the ‘common good’ in the process of prop-

erty acquisition. While I am willing to concede that Locke’s theory could 

be understood in a manner that supports restrictions upon the individual 

owner’s rights and upholds the interests of the public in avoiding harm and 

waste, I do not consider this construction to be viable in any real sense. 

Firstly, as discussed, if the provisos are understood suffi  ciently broadly to 

ensure protection of the public interest in access to and dissemination of 

copyrighted works, it seems doubtful that an intellectual property regime 

could ever adequately meet the no-harm and no-waste requirements. But 

secondly, and most importantly, the normative force of labour-acquisition 

theory simply does not lie in the protection or furtherance of the public 

interest: it is almost trite to say that a theory of natural property entitle-

ment to the product of one’s intellectual labour makes its normative 

claims in respect of the rights of the copyright owner. Therefore, however 

theoretically plausible or attractive the alternative approach to this theory 

might be, it is simply not the way that Lockean rhetoric is deployed in 

copyright discourse.

 Natural law has a powerful normative and legitimising force, which 

comes into play at the moment when copyright is recast in individualis-

tic, rights-based terms. The inevitable result is the widening of copyright 

protection and the concomitant undermining of the public interest. 

Copyright attaches to an ever-increasing pool of ‘creations’. The duration 

and scope of the author’s rights increase, protecting the author from more 

uses over a greater period of time. Defences to infringement actions are 

marginalised, and are given increasingly restrictive interpretations. The 

consequence is that copyright begins to defeat its own ends in favour of 

furthering the economic and proprietary interests of copyright holders 

(who are,  incidentally, rarely the ‘authors’ as commonly understood).106

 Perhaps this description does not do justice to Locke or to his concern 

for the public welfare. But ultimately, no matter how forcefully we insist 

that Locke, properly understood, prescribed enough inherent limita-

tions on the acquisition of private property to protect the public interest 

adequately, common law copyright jurisprudence reveals the extent to 

which private property, natural rights and Lockean rhetoric are invoked 

in support of the copyright owner’s rights, to the neglect of the public 

interest. If we have any hope of avoiding the expansionist consequences of 

a rights-based approach, we must fi rst avoid the evocative rhetoric of the 

Lockean approach.
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4.6   CONCLUSION: ESCAPING THE INFLUENCE OF 
ENTITLEMENT DISCOURSE

My purpose here has been to draw to the fore the natural law based 

assumptions that underlie copyright and that tend to subtly – and some-

times not so subtly – inform our understanding of the role and function of 

the copyright system. The propertisation of the author’s work has formed 

the basis for a fl awed and inappropriate application of labour-acquisition 

theory and natural rights rhetoric. The presence of this rhetoric in intel-

lectual property theory has entailed an author-oriented reasoning that 

distorts our understanding of copyright and privileges the economic and 

‘private property’ interests of the author over the social goals that explain 

the existence of a copyright system. The Lockean analysis of copyright 

forces us to justify as counter-norms the very public policy purposes that 

lie at the heart of copyright’s rationale. By identifying and resisting the dis-

torting infl uence of natural law assumptions, we can reassert a teleological 

copyright theory rooted in the relationship between the public and the 

work rather than the relationship between the author and the work. With 

this theory as our starting point, we will be better placed to comprehend 

and articulate the social aims and imperatives of copyright law and the 

proper route to their attainment.

 The nature of language and law means that we are always dealing with 

metaphorical constructs. There is nothing vicious about this in itself, but 

by failing to recognise legal conceit in the realm of intellectual property we 

are placing the social goals of the copyright system in jeopardy. We must 

be cognisant of the metaphorical nature of the legal concepts with which 

we are dealing, and constantly re-evaluate their appropriateness for the 

purposes they are intended to further. Without such scrutiny, there is a 

serious risk (which has largely been realised in the case of copyright law) 

that metaphor will take over our analysis, constraining and distorting 

it, until we fi nd ourselves far removed from the goals we fi rst sought to 

achieve. As Laurie Stearns warns: ‘all too often legal metaphors are not 

used in combination to enlarge our understanding, but in isolation to 

constrict it. A metaphor can distort our analysis by squeezing it into a 

mould for which it is not suited. The power of a metaphor to shape our 

 understanding is profound.’107

 In the copyright context, this warning is particularly apt. The power-

ful and mesmerising badge of ‘property’, whose force is compounded by 

the natural law tradition’s labour-to-property equation, is not a helpful 

model for copyright. Instead of facilitating our analysis, it constricts 

our understanding and distorts our policy decisions. Copyright must 

operate in furtherance of the public interest in maximising production 
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and  communication of intellectual works. Lockean deontological analyses 

serve only to steer us away from this course. Even when, on rare occasions, 

Locke’s theory is not used to expand copyright protection, it entangles us 

in a normative web of rights-based reasoning from which there is no easy 

or theoretically convincing escape.

 The methodology entailed by a natural law approach begins with the 

author’s entitlement and reasons backwards to defend its limits. If, in 

contrast, our analysis were to begin with the public interest in the produc-

tion and exchange of knowledge, ideas and intellectual works (the public–

work link), and reason backward to defend the author’s right of control 

in terms of encouragement (the author–work link), then the presumptive 

force would lie with the freedom to use and not the right to exclude. As 

Neil MacCormick explains: ‘There is a public benefi t to be produced by 

encouraging certain kinds of investment, and the minimum encourage-

ment necessary for the maximal benefi t is all that can be justifi ed or that 

should be accepted by way of positive law.’108

 Jennifer Nedelsky reminds us that the choice of legal category is, 

essentially, a strategic one.109 Natural rights talk avoids the question of 

whether the legal category is apposite by establishing simply that ‘it is 

so’. If a natural rights approach to copyright obstructs progress towards 

shared policy goals, restricts the role of the public interest and produces a 

pattern of expanding protection, then the property rights category is not a 

 facilitative one. Nedelsky advises:

‘In choosing a legal category perhaps the most important starting point of 
inquiry is what the presumptions are, what will require justifi cation, what norms 
will have to be argued against, what values will be taken as given. . . . [W]e 
need legal tools that will not divert our energies (and skew our perceptions) 
by requiring us to rebut presumptions that were never appropriate in the fi rst 
place.’110

 Where the natural proprietary rights of the author form the starting 

point of our copyright inquiry, the presumption is an unqualifi ed right 

to the ‘fruits of her labour’, the norm is one of exclusive control, and the 

values assumed are those that favour maximum protection for intellec-

tual creations. Users’ rights, limits on the copyright owner’s control and 

restrictions on copyright protection will all require justifi cation as deroga-

tions from general copyright policy. A more nuanced understanding of 

‘property’ may indeed embrace users’ rights and limits upon the author’s 

right, and such a shift of focus would certainly be welcome. However, 

given the reality of absolutist conceptions of property and the pervasive-

ness of market ideology, if the grand term of ‘property right’ is standing in 

the way of this discussion, then we must escape its grasp.111
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 Of course, choosing legal categories is easier than escaping them once 

they have become entrenched in our imagination. With the intellectual 

property metaphor so engrained into how we think and speak about the 

copyright system, the task of extricating copyright from the clutches of 

property is not a simple one. This is why it will take more than the simple 

and popular appeal to the need for ‘balance’ between the individual right 

and the public interest. This balancing act typically leaves intact the auth-

or’s right to reward, such that Lockean conceptions of individual entitle-

ment persist.112 For so long as the copyright owner wears the shoes of the 

author, and the author wears the shoes of the labourer entitled to reap the 

fruits of his labour, the public interest will remain a secondary considera-

tion. And for so long as the author-as-labourer is the owner of copyright-

as-property, copyright will misrecognise the nature of cultural production 

and participation, and impede the communication that it is supposed to 

encourage.

 At the outset of this chapter, I stated that author-based reasoning 

produces theories of private entitlement and a rights-based vision of copy-

right whose normative force disrupts the public purposes of the copyright 

system. Throughout the chapter, I have attempted to expose and critically 

examine the moral assumptions responsible for this vision of copyright. I 

hope I have succeeded in demonstrating the need to remove the notion of 

individual entitlement from copyright’s theoretical framework. Without 

this overwhelming diversion, courts, commentators and policy-makers 

would be free to focus instead on the social role and communicative nature 

of intellectual creativity, and to defi ne the shape and boundaries of the 

copyright interest with this in mind. The chapters that follow will address 

the extent to which our understanding of the processes of authorship, the 

author’s right and the public interest infl uences the construction of copy-

right doctrines such as originality and fair dealing, and the scope of the 

copyright interest more generally.
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5.   The evolution of originality: The 
author’s right and the public interest

5.1  INTRODUCTION

I argued in Chapter 4 that the justifi cation for copyright law should be 

found in the relationship between the society and the work. Building on 

Chapter 3, then, my argument is that the legal relationship between the 

author and her work is a means by which to achieve social goals. This 

does not remove the author and her interests from the copyright equation, 

but rather integrates the interests of a relational author into our concep-

tion of copyright’s social goals. The public interest that justifi es copyright 

embraces the value of authorship to individual authors, not as Lockean 

labourers, but as socially situated human beings engaged in a constitutive 

cultural dialogue. In Chapter 5, the argument turns towards the legal re-

lationship between the author and her work, and in particular, that which 

is required to bring it into being – the creation of original expression. The 

moral relation (society/work) used to justify copyright is logically inde-

pendent from the legal relation (author/work) established in its name.1 

However, any incongruence between these two relations casts doubt on 

the justifi ability of the legal construct. The originality doctrine at the core 

of copyright law has, for many years, been defi ned and developed in a 

way that is congruent with a system justifi ed in terms of the moral relation 

between author and work. In the discussion that follows, I will suggest 

ways in which the doctrine can be reconceptualised and redefi ned to better 

refl ect the social values that justify copyright and so to better advance its 

social goals.

 The recent evolution in the originality standard in Canadian copyright 

jurisprudence provides an illuminating context for this discussion. As such, 

much of the chapter will be devoted to tracing this evolution in Canada, 

and drawing connections between shifting defi nitions of originality and 

a larger normative shift in Canadian copyright theory. I hope that from 

this analysis will emerge a clearer picture of the interconnections between 

the justifi cations off ered for the copyright system and the origin and scope 

of the legal rights that it accords. At a more concrete level, I hope to 

show the potential for a reconceptualisation of originality that sets aside 
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104 Copyright, communication and culture

 labour-reward and romantic authorship assumptions and incorporates the 

public interest as a defi ning factor in determinations of copyrightability. 

Section 2 sets the scene by describing the concept of originality and its role 

in the copyright system. Section 3 explores the Canadian context against 

which the evolution of originality is to be evaluated, emphasising, in par-

ticular, the introduction of a public interest element in Canada’s newly 

articulated originality standard. In Section 4, I will compare this new 

standard, which requires the exercise of non-trivial skill and judgment, to 

that of the UK and the US, attaching signifi cance to the departure from 

both a ‘labour’ and a ‘creativity’ test. Finally, in Section 5, I will explain 

how the originality doctrine, reimagined in an instrumental and relational 

mode, could begin to rein in the scope of copyright protection and realign 

copyright with its social purposes.

5.2   ORIGINALITY AND ITS ROLE IN COPYRIGHT 
LAW

Copyright law off ers protection for original works of artistic, literary, 

dramatic or musical expression. Originality is therefore precondition 

of copyright protection – its ‘very premise’2 – and is thus the defi ning 

characteristic of copyrightable expression. Like many aspects of intel-

lectual property law, it is easy to state the basic need for originality, but 

it is far harder to ascertain what this means. How should originality be 

understood? It is trite to say that absolute originality is impossible: we are 

always already part of that which surrounds us and precedes us. We all 

stand on the proverbial shoulders of giants.

 The search for the meaning of originality might appear wholly abstract 

– of interest to artists, philosophers and critics, but beyond the practi-

cal concerns of the law. To treat it as such is a mistake. Not only does 

copyright necessitate consideration of the creative processes that it aims 

to encourage, but the way in which we understand these creative proc-

esses and their results will determine how copyright functions. The limits 

of the copyright system lie in the meaning of originality, and so do its 

consequences. Far from being a matter of semantics, the structural and 

substantive formulation of the originality doctrine reverberates with the-

oretical perspectives, political implications and practical consequences; 

the foundations of the copyright interest and its justifi cations are encap-

sulated in the standard erected for copyright’s subsistence. If copyright 

were to require absolute originality, it could function only upon a myth. 

If copyright were to require originality in the sense of inventiveness 

or imagination, it would be a very diff erent creature: off ering greatly 
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restricted protection, perhaps requiring application and registration, and 

demanding determinations of prior art and comparisons across works. In 

short, it would look more like patent law. Copyright that vests automati-

cally upon creation, requires no registration, and refuses to discriminate 

based upon the quality of a work, must ask for something less. But how 

much less can copyright demand before originality becomes a redundant 

criterion?

 Irrespective of the particular formulation of originality adopted by dif-

ferent courts or in diff erent jurisdictions, one attribute is required by all: 

namely, that the work is not copied. The fundamental characteristic, or 

sine qua non, of originality is that the work originates from the author; it 

must be independently produced and not copied from any other source.3 

The debate about appropriate formulations of the originality doctrine is 

concerned only with the question: ‘what else?’ On the need for indepen-

dent origination, there is apparently no debate.

 As addressed in Part I of this book, the presumption of independent 

origination represents a naïve conception of the processes of authorship, 

providing the copyright system with an untenable premise. Authorship 

is constructed in law as an individual moment of creation, where words 

or notes or actions are born of a largely internal, independent process, 

making them uniquely the author’s. I have already argued that the 

processes of authorial creativity have to be examined, complicated and 

re-imagined, so that authorship can be recognised as a communal and 

communicative act that is transformative and adaptive, as opposed to 

isolated and originating. I have noted that, unlike literary theory, copy-

right law does not have the luxury of disaggregating the author entirely. If 

copyright law is to exist, it needs the author: the principal of authorship is 

all that can separate copyrightable works from the public domain. And so 

this is copyright’s challenge:

How can we conceptualize authorship as a largely transformative act – an 
elaboration and juxtaposition of existing materials – without losing our sense 
of what authorship is or how to distinguish between the original and unoriginal, 
or “authored” and “un-authored,” aspects of a copyrighted work?4

 The answer I propose is twofold. First, we must recognise the functional 

and metaphorical nature of the originality requirement. It is important 

to appreciate that, in our attempts to defi ne the originality threshold, 

we are not engaged in a search for the actual attributes of independent 

original creation; rather, we are searching for a legal tool with which to 

defi ne the copyrightable work in a way that will further the purposes of 

copyright law by encouraging the kind of intellectual exchange that we 

have  identifi ed as a social good. Second, we must rise to the challenge of 
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106 Copyright, communication and culture

defi ning the originality requirement in a way that respects the dialogic 

processes of authorship. With such a defi nition, the originality doctrine 

should be capable of appropriately performing the function demanded 

of it without distorting the scope and application of copyright on a false 

premise. Copyright needs viable conceptions of authorship and original-

ity, but it is crucial that these do not fi nd their foundation in traditional 

myths and misconceptions.

 When it comes to recognising the metaphorical nature of copyright’s 

originality doctrine, nobody has explained this better than Jessica 

Litman:

[O]riginality is a legal fi ction. . . . Because authors necessarily reshape the prior 
works of others, a vision of authorship as original creation from nothing – and 
of authors as casting up truly new creations from their innermost being – is 
both fl awed and misleading. If we took this vision seriously, we could not grant 
authors copyrights without fi rst dissecting their creative processes to pare ele-
ments adapted from the works of others from the later authors’ recasting of 
them. This dissection would be both impossible and unwelcome. If we eschewed 
this vision but nonetheless adhered unswervingly to the concept of originality, 
we would have to allow the author of almost any work to be enjoined the by 
owner of the copyright in another.5

 In other words, originality in the sense of independent origination is 

both impossible to determine and impossible to attain. The borders of the 

copyrightable work that originality constructs are ‘entirely illusory’, and 

the concept of originality itself is simply ‘chimerical’.6 Copyright law itself 

does not – and could never – take the concept literally without undermin-

ing its own structural integrity and operation. It is a legal fi ction, and, 

according to Litman’s analysis, the fi ction is sustainable only because copy-

right law concedes the concept of a public domain upon which authors 

are free to draw. It appears, from Litman’s account, that the common 

belief we seem to share in the possibility of absolutely independent crea-

tion manifests some sort of shared human neurosis. We are satisfi ed with 

the concept of originality, notwithstanding that it is a mere apparition, 

because it has ‘enough symbolic power to subdue its vaporous reality’. 

This power fl ows from its ability to refl ect ‘what we would like to believe 

about authors and the authorship process.’7 As with the concept of prop-

erty, the concept of originality holds an intuitive appeal and is buttressed 

by common philosophical assumptions of the liberal tradition: not least, 

of course, the innate individuality of the self.8

 However, as with the concept of property, it is essential that we let 

go of this refractory notion of the author-as-originator if we are to re-

imagine the copyright model. Mark Rose is correct to assert: ‘Much of 

the notorious diffi  culty of applying copyright doctrine to concrete cases 
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can be related to the persistence of the discourse of original genius and the 

problems inherent in the reifi cations of author and work.’9 This certainly 

describes the diffi  culty courts have had developing and applying a coher-

ent account of the originality doctrine. Applying to modern authorship a 

doctrine that assumes originality to be the very opposite of imitation will 

inevitably prove diffi  cult if, in reality, ‘originality is impossible, and . . . 

genius may in fact be a fl air for creative imitation.’10 The fi rst step towards 

a solution for copyright is to shake off  the discourse of original genius and 

deconstruct the reifi ed author who continues to exist in the legal imagina-

tion. Originality as a legal concept will persist – as it must if copyright is to 

survive its re-imagination – and, if freed from these defi ning fi ctions, the 

originality doctrine will be better placed to do its job as the gatekeeper of 

copyright.

 Recognising the metaphorical nature of ‘originality’ in copyright law 

is therefore one key to re-imagining copyright’s concept of authorship. 

From this should follow the redefi nition of originality in a way that 

respects the processes of authorship, properly understood; only then can 

the doctrine be used to encourage the kind of creative and communicative 

activities that are the raison d’être of the copyright system, as opposed 

to rewarding the labour of the putative author. When the originality 

construct is emptied of intrinsic substance, we can begin to fi ll it with an 

appropriate meaning: if ‘originality’ is a copyright metaphor, for what 

should it stand?

5.3   THE EVOLUTION OF ORIGINALITY IN 
CANADA: INTRODUCING THE PUBLIC 
INTEREST

5.3.1  The Background Battle

The originality doctrine provides the central requirement of copyright 

protection. A work is only protected by copyright if it consists of origi-

nal expression, and copying will only amount to infringement if original 

elements of the protected work are copied. In this sense, the originality 

doctrine is responsible for delineating the nature and the scope of copy-

right’s subject matter. Further, originality is the foundational concept that 

defi nes the relationship between an author and her work, for copyright 

in a work comes into existence at the moment when an author produces 

original expression. However, as with many or most of the foundational 

concepts in copyright law, the meaning of originality has long been a 

matter of doubt and a source of contention. The debate has evolved 
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108 Copyright, communication and culture

around two prominent schools of thought: the ‘sweat school’ and the 

‘creativity school’.

 According to the ‘sweat school’, copyright’s originality requirement 

demands only the ‘sweat of one’s brow’. To invest time, labour or eff ort 

into a work’s production entitles one to protection against those who 

would seek to benefi t from one’s pains. Works that are not copied and 

that involve industry on the part of their creator are entitled to the protec-

tions aff orded by copyright. In practical terms, this means that copyright 

is capable of extending to routine, mundane and functional works such as 

garden-variety compilations of information. Contrast this with the ‘crea-

tivity school’, whose adherents advocate the need for genuine authorship 

as evidenced by a creative spark: a modicum or scintilla of creativity or 

ingenuity in addition to not copying. Depending upon how the creativity 

standard is formulated and applied, it raises the bar for copyrightability, 

depriving garden-variety compilations of copyright on the rationale that 

industry is not the same as authorship.

 In recent years, judicial determinations of originality in the Canadian 

courts swung unpredictably between the two schools of thought, refl ect-

ing the confl icts and contradictions underlying the originality doctrine, 

and causing uncertainty, confusion and controversy. As David Freedman 

explains:

[A]rising in part from the tensions inherent in Canada’s bijural tradition and 
the infl uence of American law on domestic doctrine, the most recent cases have 
tended to complicate matters by alternatively pulling towards and pushing 
away from conceptions of creative authorship in general and specifi cally in 
respect of compilation of factual material. In the process, the law has become 
uncertain both in doctrine and direction.11

 Some courts remained vigorously aligned with the traditional British 

approach requiring only that a work be not copied and independently 

created,12 while others, also drawing on UK precedent, spoke interchange-

ably of ‘skill, judgment, or labour’ and ‘work, taste and discretion’.13 

Illuminating the tension in Canada between civil and common law prin-

ciples, decisions in the Quebec courts spoke of ‘a certain personal eff ort’ 

accompanied by ‘knowledge, skill, time, refl ection, judgment and imagina-

tion.’14 Others spoke of the importance of demonstrating a ‘minimum of 

creativity’, while nevertheless classifying as infringement the unauthorised 

adoption of another’s ‘labour or eff ort.’15

 In 1995, in the U&R Tax Services case, the Federal Court stated, rather 

unequivocally, that ‘industriousness (“sweat of the brow”) as opposed to 

creativity is enough to give a work suffi  cient originality to make it copy-

rightable.’16 Two years later, in the Tele-Direct case, the Federal Court 
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of Appeal opined, almost as unequivocally, that the U&R Tax case and 

others like it had been misunderstood; the creativity standard was part of 

Anglo-Canadian copyright law (or at least, if it was not, it should have 

been).17 According to Tele-Direct, the ‘sweat of the brow’ cases had never 

stood for the proposition that labour alone could be determinative of 

originality; apparently, ‘skill, judgment or labour’ had always meant ‘skill, 

judgment and labour.’18 If it were otherwise, the court opined, Canada 

would not be in compliance with its NAFTA obligations, which were 

said to impose standards of intellect and creativity.19 In short, the Federal 

Court of Appeal in Tele-Direct purported to declare victory for the crea-

tivity school in the originality ‘battle’, fi nding that the NAFTA defi nition 

of protectable compilations as ‘intellectual creations’ had:

decided the battle which was shaping up in Canada between partisans of the 
‘creativity’ doctrine . . . and the partisans of the ‘industrious collection’ or 
‘sweat of the brow’ doctrine – wherein copyright is a reward for the hard work 
that goes into compiling facts.20

 The Tele-Direct case was widely understood to be an endorsement of 

the US approach to originality, which had been established by the US 

Supreme Court in the famous Feist decision,21 and according to which 

a work must not be copied and must contain a modicum of creativity. 

Indeed, the Canadian Federal Court of Appeal expressly found assistance 

in the US experience. Several subsequent cases in Canada followed the 

Tele-Direct decision,22 and the prevalent expectation at the time seems 

to have been that Feist or something resembling it would soon become 

the standard approach across the common law jurisdictions.23 However, 

just fi ve years after the ruling in Tele-Direct, the Federal Court of Appeal 

sought to clarify its position; anyone under the impression that it had 

embraced a creativity standard for Canadian originality was once again 

mistaken. According to the Court of Appeal in the CCH case, the only 

precondition to copyright in Anglo-Canadian law was that a work be 

‘independently produced and not copied from another person.’24 Skill, 

judgment, labour, knowledge and so forth were all possible indica-

tors or ingredients of originality, but none was required in order for an 

 independently produced work to receive protection.

 Compounding the confusion that already surrounded the doctrine, the 

Court of Appeal had now released two apparently contradictory deci-

sions on the meaning of originality within fi ve years, each purporting to 

settle the question. In the latest twist in this chain of cases, the Supreme 

Court of Canada overturned the Court of Appeal’s ruling on the meaning 

of originality, fi nding that the answer lies in between the ‘two extremes’ 

of industriousness and creativity. An original, copyrightable work ‘must 
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be more than a mere copy of another work’, but it ‘need not be creative, 

in the sense of novel or unique’. Rather, in order to be protected, an 

author’s expression must also involve a more than trivial amount of ‘skill 

and judgment’. ‘Skill’ is defi ned as ‘the use of one’s knowledge, developed 

aptitude or practised ability in producing the work’, while ‘judgment’ is 

‘the use of one’s capacity for discernment or ability to form an opinion 

or evaluation by comparing diff erent possible options in producing the 

work’.25

 Nowhere is the pull between the extremes of creativity and industry 

better illustrated than in the progression of the CCH case through the 

Canadian courts. The history and outcome of this case encapsulate the 

dynamics that have shaped originality jurisprudence. As such, I will use 

this case as a platform from which to examine those dynamics and the sig-

nifi cance of the apparent resolution achieved by Canada’s Supreme Court 

in March 2004. My intention is to contextualise the formulation and appli-

cation of the doctrine in light of the perceived purposes of copyright law, 

and correspondingly, the identifi cation of copyright’s intended benefi ciar-

ies. My argument is that some seismic shifting in the theoretical ground 

underlying copyright in Canada caused this movement in copyright’s 

doctrinal structure. From the time that the Trial Division issued its ruling 

in CCH until the Supreme Court released the fi nal decision, copyright 

in Canada evolved from a right existing solely for the benefi t of authors 

into a system for achieving a balance between authors’ rights and the 

public interest. Contextualising the CCH case within that shifting para-

digm sheds light on the divergent approaches to originality taken by the 

various levels of court. My broad contention, in this section, will be that 

the Supreme Court’s CCH ruling represents the fi rst occasion in Canada 

in which originality was shaped with the public interest, and not simply the 

author’s rights, in mind. It therefore illustrates the doctrinal signifi cance 

of the theoretical model that is brought to bear in the justifi cation of the 

copyright interest.

5.3.2  The CCH Case

At issue in the CCH case was the non-profi t, custom photocopy service 

off ered by the Great Library at Osgoode Hall. The Great Library repro-

duced and delivered legal materials upon request to members of the Law 

Society, the judiciary, students and researchers, as well as maintaining 

on-site self-service photocopy machines. The plaintiff s in the matter were 

legal publishers who sought a declaration of subsistence and ownership of 

copyright in certain works, and a declaration that copyright was infringed 

when the Great Library made copies thereof. The works at issue included 
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case headnotes, summaries, a topical index and a compilation of reported 

judicial decisions. The publishers were ultimately successful in obtaining 

the declaration of copyright subsistence and ownership, but nevertheless 

failed to obtain an injunction against the Great Library, whose activ-

ity was found by the Supreme Court to be neither direct infringement 

(the dealing was fair), nor indirect infringement (there was no implied 

 authorisation of infringing activity).

5.3.2.1  CCH at the Trial Division: the creative spark

The decision of the Trial Division on the issue of copyright’s subsistence 

eff ectively confi rmed and compounded the initial fears generated by the 

Tele-Direct decision that a ‘creativity’ standard would elevate the origi-

nality threshold beyond what was reasonable, and would cause judges to 

become subjective arbiters of literary value or worth. Refusing to fi nd 

original expression in reported judicial decisions, including headnotes, 

catchlines, parallel citations and running heads, Justice Gibson concluded 

that such additions ‘involved extensive labour, skill and judgment’ but 

‘lacked the “imagination” or “creative spark” . . . essential to a fi nding of 

originality.’26

 Resistance to a creativity standard has often been justifi ed in terms its 

potential connotations. In the United States, Melville Nimmer famously 

– and successfully – objected to the proposed inclusion of the word ‘crea-

tive’ in the 1976 Act on the ground that the term would suggest a higher 

standard than required, implying the need for some degree of objective 

novelty.27 In applying the Tele-Direct standard to the case headnotes, 

in particular, I would respectfully suggest that Justice Gibson drew this 

mistaken inference from the concept of ‘creativity’ when he found that 

skilful faithfulness to the original material precluded original expression.28 

Having denied copyright to many of the legal publications at issue in the 

case, and having endorsed a view of creative originality that required 

‘imagination’ and ‘creative spark’ beyond basic skill and judgment, it 

seemed clear that the ruling was unlikely to survive on appeal. It was also 

clear, however, that this overly restrictive application of the creativity 

standard had put the standard itself in jeopardy.

 For the purposes of my argument, it is important to examine this 

originality ruling in light of the copyright policy assumptions at play. The 

court began its analysis stating what it understood to be the object and the 

purpose of Canada’s Copyright Act, namely:

to benefi t authors, albeit that in benefi ting authors, it is capable of having a 
substantially broader-based public benefi t through the encouragement of dis-
closure of works for the advancement of learning or, as in this case, the wider 
dissemination of law.29
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As previously noted, the obvious implication of this statement is that any 

benefi t enjoyed by the public as a result of the protection of the author’s 

copyright is an incidental, if fortunate, by-product of upholding the 

private right. This vision of copyright’s purpose echoed the position of the 

Supreme Court of Canada at that time. In the Supreme Court decision of 

Bishop v. Stevens, it was said: ‘the Copyright Act . . . was passed with a 

single object, namely, the benefi t of authors of all kinds’.30

 Having thus identifi ed the sole intended benefi ciary of the copyright 

system as the rights-bearing author, the formulation of the originality 

standard in the CCH case at trial can be understood in terms of the court’s 

explicit author focus. The Trial Division’s ruling is best examined through 

the lens of a personality-based concept of copyright: original works of 

authorship are protected because and to the extent that they manifest the 

personalities or individuality of their authors, embodying their subjective 

choices and intellectual energy.31 This argument is reinforced by Justice 

Gibson’s approval of dictum from the Tele-Direct decision. Citing Justice 

Decary, Justice Gibson adopts the author-oriented perspective that seems 

to have informed the Federal Court of Appeal’s articulation of a creativity 

standard in that case:

One should always keep in mind that one of the purposes of the copyright 
legislation, historically, has been “to protect and reward the intellectual eff ort 
of the author . . . in the work”. The use of the word “copyright” in the English 
version of the Act has obscured that fact that what the Act fundamentally seeks 
to protect is “le droit d’auteur”. While not defi ned in the Act, the word “author” 
conveys a sense of creativity and ingenuity.32

 The standard of creative originality that emerged from the Court of 

Appeal in the Tele-Direct ruling, and which was embraced by Justice 

Gibson in the CCH case at trial level, can therefore be seen to fl ow from 

an attempt to identify and protect ‘true authors’ – the intended benefi -

ciaries of the Copyright Act. If originality defi nes true authorship, thus 

conceived, then some personal connection and subjective contribution to 

the work is required, for this connection is what underpins the right.33 As I 

will argue, while these decisions were widely regarded as having adopted a 

Feist-like standard in Canada, this reading of the judgment would suggest 

a very diff erent foundation for the creativity requirement than that upon 

which Justice O’Connor relied in the Feist decision.

5.3.2.2   CCH at the Court of Appeal: ‘Not copied’ and the labour-reward 

model

The ruling on the meaning of originality at the Federal Court of Appeal 

was, in my opinion, more problematic than the Trial Division’s ruling. 
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According to Justice Linden, the trial judge had ‘failed to conduct any 

substantive analysis of the American standard of originality’, and thereby 

‘entangled the standard set out in Feist . . . with the Canadian touchstone 

of originality.’34 Justice Linden’s ruling emptied the originality concept of 

virtually all meaning, reducing the central requirement of copyrightability 

to the mere proposition that original works originate from the author.35

 The standard as articulated is over-inclusive, and the scope of copyright 

protection is potentially widened beyond the kind of intellectual produc-

tions that require protection in furtherance of copyright’s goals. There is, 

in this sense, no actual ‘standard’ to be met; anything not copied is worth 

protecting, and the only ‘sweat’ required is the eff ort it takes to distinguish 

a work from a mere copy. Under this view, originality determinations 

involve no consideration of the attributes of the work or the processes 

undertaken in its production, but are purely concerned with the existence 

of a single originating source.

 Interestingly, the copyright policy articulated by Justice Linden also 

diff ers quite signifi cantly from that espoused by Justice Gibson at the trial 

level. The Court of Appeal began its analysis with the following statement 

of copyright’s goals:

[T]he purposes of Canadian copyright law are to benefi t authors by granting 
them a monopoly for a limited time, and to simultaneously encourage the 
disclosure of works for the benefi t of society at large. . . . The person who sows 
must be allowed to reap what is sown, but the harvest must ensure that society 
is not denied some benefi t from the crops.36

 This position was in line with the most recent articulation by the 

Supreme Court on the matter of copyright’s purposes. As we have seen 

in passing, the case of Théberge v. Galerie D’Art du Petit Champlain Inc.37 

saw a shift by the Canadian Court away from its previous author-orien-

tation and towards the idea of copyright as a balance between two sets of 

interests:

A balance between promoting the public interest in the encouragement and 
dissemination of works of the arts and intellect and obtaining a just reward for 
the creator. . . . The proper balance among these and other public policy objec-
tives lies not only in recognising the creator’s rights but in giving due weight to 
their limited nature. In interpreting the Copyright Act, courts should strive to 
maintain an appropriate balance between these two goals.38

 The question then becomes whether the adoption of this policy goal 

played a signifi cant role in the Court of Appeal’s interpretation of origi-

nality. Was it somehow the search for an appropriate equilibrium between 

copyright’s two purposes that resulted in the polar opposite approach to 
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originality? In my view, the answer is no, not quite. The focus of the Court 

of Appeal for the purposes of determining originality was placed upon 

the fi rst goal set out in Théberge: the need to provide just reward for the 

creator. The court noted: ‘A more onerous standard of originality deprives 

owners of the copyright protection that the signatories to these [interna-

tional] agreements intended to guarantee. Their purpose is frustrated, 

rather than promoted by implying additional requirements of creativity, 

imagination or creative spark into the Act.’39

 As Daniel Gervais has observed, a focus upon the author – such as 

that which seems to have informed the courts in Tele-Direct and CCH 

at the Trial Division – is not always in the interests of those who would 

claim to be authors.40 A personality-based notion of authorship might 

limit the works to which copyright protection extends. However, an 

author-orientation that defi nes the author’s right in terms of the eff ort and 

labour invested will lower the threshold for protection in order to ‘prevent 

someone other than the creator from appropriating whatever benefi ts may 

be generated’, thereby ensuring ‘just reward’.41

 Justice Linden describes those who would be denied copyright protec-

tion due to additional creativity requirements as ‘owners of the copyright’ 

nonetheless. The premise must be that ownership does not fl ow from 

creativity, and so when creativity is a prerequisite for protection, true 

owners of copyright are denied protection. In lowering the threshold of 

originality, Justice Linden had regard to only one of the two goals identi-

fi ed: obtaining just reward (ownership) for the creator (labourer). This 

reward was measured in relation to the eff ort invested in its production. So 

what of the other goal and its implications for originality determinations? 

Justice Linden wrote:

Admittedly, the public interest in the dissemination of works may be a policy 
reason to impose a high standard of “creativity” as a prerequisite to copyright 
protection. There is also the concern that overprotection of certain works will 
thwart social and scientifi c progress by precluding persons from building upon 
earlier works. However, . . . a fair interpretation of user rights can counteract 
the apparent imbalance potentially generated by a low threshold. For example, 
the fair dealing provisions of the Act provide a mechanism whereby user rights 
are better considered.42

 In a Canadian context, as we will see, reliance on the fair dealing defence 

is of little comfort to those concerned with the over-inclusiveness likely to 

result from the minimal originality standard. But more importantly, to 

limit consideration of the public interest to infringement determinations, 

while excluding it from subsistence determinations, both relegates and 

distorts the nature of the public interest at stake. The public interest has a 
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critical role to play in determining the subject matter to which copyright 

ought to attach. This is the moment at which the work becomes subject to 

the exclusionary interest and is set apart from the public domain; this is 

the basis upon which the legal relation between author and work is estab-

lished. Clearly at this stage, perhaps more than any other, the public has 

interests at stake.

 While the Court of Appeal posited, as a starting point, the balance 

articulated by the Supreme Court in Théberge, it failed to acknowledge 

the relevance of the public’s side of that balance in arriving at its defi nition 

of originality. With this side of the balance neglected, the only relevant 

purpose that remained was that of protecting the author’s reward, and 

thus ensuring that the author reaped what was sown. Consequently, the 

originality threshold was lowered to the point of virtual irrelevance, creat-

ing a real – and not merely ‘apparent’ – imbalance in favour of the author’s 

right. This imbalance cannot be justifi ed or rectifi ed merely by an appeal 

to the limits of infringement liability.

5.3.2.3   CCH at the Supreme Court: ‘skill and judgment’ and the public 

interest

The Supreme Court’s recent judgment in the CCH case provides a new 

standard for originality, one that requires independent production and 

the exercise of skill and judgment. However, as the history of the original-

ity doctrine displays, sometimes the particular words used to defi ne its 

meaning are less important than the policy reasons that inform its appli-

cation. Notwithstanding the Chief Justice’s attempt to ascribe meaning 

to the words ‘skill’ and ‘judgment’, they remain inherently vague, and 

necessarily open to subjective interpretation on a case-by-case basis. In 

attempts to interpret and apply the CCH standard, courts will have to 

appeal to the relevant policy considerations as they were articulated in 

Chief Justice McLachlin’s judgment. Perhaps the most important implica-

tion of the ruling on originality fl ows not from the particular formulation 

of the standard, but rather from the acknowledgement that ‘the public 

interest in promoting the encouragement and dissemination of works of 

the arts and intellect’43 is a relevant consideration in the determination of 

copyrightability.

 Like Justice Linden, Chief Justice McLachlin accepted the copyright 

balance formulated in Théberge, but in contrast to Justice Linden, she 

went on to apply that balance as a framework within which to assess the 

meaning of originality:

When courts adopt a standard of originality requiring only that something be 
more than a mere copy or that someone simply show industriousness to ground 
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copyright in a work, they tip the scale in favour of the author or creator’s rights, 
at the loss of society’s interest in maintaining a robust public domain that could 
help foster future creative innovation. . . .
 A “sweat of the brow” standard fails to allow copyright to protect the pub-
lic’s interest in maximising the production and dissemination of intellectual 
works.44

 Having recognised the public interest at stake in the initial determina-

tion of a work’s copyrightability, the Chief Justice decided that elevating 

the minimalist originality standard by requiring skill and judgment would 

achieve the appropriate balance between the public interest and that of the 

author. The importance of the Supreme Court’s articulation of the pur-

poses of copyright in Théberge thus became evident in its subsequent CCH 

ruling, where the notion of balance and the concern for the public inter-

est pervaded the court’s interpretation and application of the law. In the 

originality sphere, the acknowledgement of a relevant public interest and 

public goal for copyright law was a major development, and a signifi cant 

improvement upon the author-orientation of past decisions concerning 

copyrightability.

 On this basis, I would suggest that the CCH case is to Canada what 

Feist is to the United States – far more so, in fact, than the Tele-Direct 

decision ever was. The comparison is not premised upon the simple fact 

that CCH unambiguously rejected an industrious collection standard as 

Feist had done in the United States several years earlier. Purely in terms 

of the test adopted, Tele-Direct would indeed bear a closer resemblance to 

Feist. The basis for the analogy is rather the way in which both Courts, in 

establishing the meaning of originality, looked beyond the interests of the 

purported rights-bearer and made an appeal to the public policy goals of 

copyright law. In Feist, having asserted that originality in compilations of 

data requires ‘a minimal degree of creativity’ in the selection and arrange-

ment, Justice O’Connor addressed the public purposes of copyright:

It may seem unfair that much of the fruit of the compiler’s labor may be used 
by others without compensation. . . . It is, rather, “the essence of copyright” 
and a constitutional requirement. The primary objective of copyright is not 
to reward the labor of authors, but “[t]o promote the Progress of Science and 
useful Arts”. To this end, copyright assures authors the right to their original 
expression, but encourages others to build freely upon the ideas and informa-
tion conveyed by a work.45

 Similarly, in CCH, Chief Justice McLachlin justifi ed the higher original-

ity standard by way of an appeal to the public interest at stake:

[W]hen an author must exercise skill and judgment to ground originality in a 
work, there is a safeguard against the author being overcompensated for his 
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or her work. This helps ensure that there is room for the public domain to 
fl ourish as others are able to produce new works by building on the ideas and 
 information contained in the works of others.46

 Whereas the originality debate in Canada had previously been framed 

in terms of the search for the deserving author (the meritorious producer 

of something worthy of protection), the CCH case adopts an approach 

similar to that of the US Supreme Court: the meaning of originality is to 

be determined with a view to the primary objective(s) of copyright law, 

which necessitates consideration of the public interest and the appropriate 

limits of private appropriation. This kind of openly purposive, policy-

infused analysis of a copyright concept represents a signifi cant departure 

from previous Canadian jurisprudence, which tended to reify these con-

cepts and so to deny their inherently malleable and therefore political 

nature.

5.3.3   Implications of CCH for Originality and Canadian Copyright Law

I am hopeful that the concept of balance between authors’ reward and 

public’s interest, as propounded in Théberge and developed in CCH, will 

provide a revitalising framework for assessing current controversies in the 

originality debate. Thus, for example, in the policy dilemma surrounding 

database protection, a concern for the public interest will ensure appre-

ciation of the need for the dissemination of information and the freedom 

to build upon it. The unavoidable question of whether databases should 

receive protection, and if so to what extent, must therefore be answered in 

the context of the various policy considerations at stake, and not simply 

against the backdrop of a desire or perceived need to reward the labour, 

time or investment of a compiler/‘author’ or prevent its ‘misappropriation’.

 However, it is important to stress that the real implications of this devel-

opment in the originality context have yet to be seen. The subject matter 

at issue in the CCH case did not present the degree of controversy that will 

inevitably be encountered elsewhere. The works at issue in CCH were not 

of the type involved in the Feist, Tele-Direct or the Australian Telstra47 

decisions. It will be interesting to see what happens to the balance sought 

by the CCH originality standard when a court is faced with allowing the 

unlicensed extraction of substantial amounts of information for com-

mercial purposes from a garden-variety compilation of data, laboriously 

collected. Such a scenario will present the real challenge involved in strik-

ing the balance between rewarding author-compilers and allowing the free 

fl ow of information for the public interest.

 With two goals to further in the pursuit of copyright’s purposes, at 
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118 Copyright, communication and culture

a certain point, a choice will have to be made. Which right will prevail 

when the balance (or the illusion thereof) can no longer be convincingly 

maintained? Historically, faced with such choices, Canadian courts have 

erred in favour of protecting an author’s perceived right. This highlights 

the vulnerability intrinsic to the Théberge balancing act, as well as reveal-

ing a crucial point of divergence between the reasoning in Feist and CCH. 

To reiterate: in Feist, the refusal to protect facts in a compilation was not 

‘unfair or unfortunate’ for the compiler, but was the very means by which 

copyright advanced its ‘primary objective’, which is not to reward authors 

but to promote progress. As Guy Pessach explains, underlying the Court’s 

decision was ‘the conviction that the requirement of creativity was the 

correct and desired way to implement copyright’s policy of encourage-

ment, and thus achieve the optimal result for promoting the public inter-

est.’48 By way of contrast, in CCH, copyright’s objective was to ‘promot[e] 

the encouragement and dissemination of works and to obtain[…] a just 

reward for the creator.’49 Copyright has two goals. While, following the 

US approach, the author’s private rights are ultimately a means to secure 

a public end, in the Canadian context, the author’s rights are regarded at 

once as a means to an end and an end in themselves.

 Indeed, when the US courts speak of the copyright balance, the nature 

of that balance diff ers signifi cantly from the Canadian copyright balance 

employed in CCH. The US copyright balance is properly understood as 

internal to the public interest; it requires courts to establish whether the 

public interest in promoting progress of the useful arts has shifted from 

demanding the recognition of the author’s copyright to necessitating its 

refusal. On one hand, recognition of a copyright interest will presumably 

incentivise production of such works to the ultimate benefi t of the public, 

while on the other hand, refusing copyright protection will allow the work 

to be freely accessed and disseminated, thereby also serving the public 

interest. Within this framework, the question is not how one balances the 

confl icting interests of society on one hand and the owner on the other, 

but how one achieves a balance between protection and the public domain 

that will serve the interests of society at large.50 This diff ers from the bal-

ancing act described in Théberge, which appears to leave intact the notion 

of the author’s right to reap the rewards of her intellectual eff ort, with 

the caveat that these rights will be subject to necessary limitations when 

 balanced against the relevant public interest.

 It is worth remembering that the idea of ‘balancing’ competing interests 

is no more than a metaphor itself, albeit one that is pervasive in modern 

copyright discourse. It seems clear that competing interests cannot simply 

be weighed or balanced in an ideological vacuum: they have no intrin-

sic weight and there exists no essential scale by which to measure them. 
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Undeniably, ‘[t]he “weight” of an interest varies according to the objec-

tive in view.’51 Is it enough, then, to say that our objective is to achieve a 

balance, or does that merely beg the question: a balance by what measure? 

If the overarching value or ideal that underlies copyright law, and by 

which the balance is gauged, remains the protection and promotion of 

authors’ rights to a ‘just reward’, then less weight will be attributed to the 

public interest in access and dissemination of intellectual products than 

to the owner’s rights in the copyright balance. As David Freedman has 

observed, ‘the balancing exercise is unhelpfully complicated by the auto-

matic entitlements that fl ow necessarily from a proprietary approach.’52

 With the natural-rights based theory of copyright escaping any explicit 

critique, we should ask whether the Canadian balancing approach is 

truly equipped to generate the kind of outcome reached in Feist, where 

the existence of a copyright interest was dependent on, and so subject to, 

the requirements of progress for the benefi t of the public. Chief Justice 

McLachlin appears satisfi ed that the exclusory application of a higher 

threshold for originality, established in the name of the public interest, can 

be consistent with the goal of rewarding authors. Whether this plays out 

in practice, however, will be determined by the weight attributed to each 

goal in the balance; the weight of these goals will be determined by the 

 theoretical or justifi catory principles that guide the balancer.

 The development of Canada’s originality standard over the past few 

years has unfolded against a shifting theoretical background. The inter-

est that the public has in the protection of copyright – in who and what is 

protected and how much – has fi nally been recognised not simply as a sec-

ondary and incidental benefi t potentially derivable from the enforcement 

of authors’ rights, but as a primary goal of the copyright system. Until 

the Supreme Court of Canada’s in CCH, originality determinations in 

Canada were overwhelmingly concerned with how to understand, identify 

and protect authors’ rights. The confl ict between the creativity standard 

and the sweat of the brow standard was fought on the basis of diff er-

ing conceptions of the author’s entitlement; in particular, the outcome 

depended upon whether a court favoured a personality-based or a labour-

based understanding of authors’ rights. Taken together, the Supreme 

Court’s rulings in Théberge and CCH de-centred the notion of authorial 

entitlement, creating room for the public interest to play a far greater 

role in determinations of copyrightability. Notwithstanding the possible 

limitations or weaknesses inherent in the Théberge balancing act, the CCH 

case has situated the debate about the meaning of originality squarely 

within the newly acknowledged public policy purposes of the copyright 

system. The appropriate originality threshold is to be determined, not only 

with the author’s interests in mind, but also taking into account the public 
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interest that is at stake when exclusive rights are granted over intellectual 

works. The signifi cance of including public interest considerations in origi-

nality determinations is therefore the fi rst lesson that ought to be drawn 

from Canada’s experience. This approach off ers a substantially more 

nuanced framework within which to develop copyright policy, beginning 

with questions about the kind of subject matter that copyright should 

protect and, of course, the suitable limits of that protection.

5.4   PUTTING THE CANADIAN COMPROMISE IN 
CONTEXT

5.4.1  Parallels between CCH and Walter v. Lane

The various lines of reasoning about originality in the CCH case encap-

sulate the dynamics that have shaped Canadian originality jurisprudence, 

but they also refl ect the tensions that have subsisted in the originality 

doctrine throughout its history and development. In this section, I will 

put the Canadian originality ‘compromise’ in context by comparing it to 

the UK and US originality standards. In doing so, I hope to tease out the 

true signifi cance of Canada’s new originality standard, but also to draw 

conclusions about the signifi cance of the originality doctrine generally in 

its capacity to either support or undermine the theoretical model in which 

copyright is cast.

 In the classic British originality case of Walter v. Lane,53 the work at 

issue was a stenographer’s report of a public speech delivered by Lord 

Rosebery. The House of Lords ruled that copyright could subsist in the 

verbatim report, and that the reporter was the author of the report for 

the purposes of copyright law. The judgments of the fi ve Lords reveal 

three divergent theoretical approaches underlying the determination of 

originality: an authorship model, a labour model and a public interest 

model.54 Arguably, these diff erent paradigms mirror in large part the con-

fl icting approaches that we have seen in the Canadian cases and in CCH in 

particular.

 In Walter v. Lane, Lord Robertson decided that the plaintiff ’s work 

was not original given the meaning to be attributed to the term ‘author’.55 

The same concern for defi ning ‘authorship’ informed the reasoning of 

Lord James, although it led to the opposite conclusion.56 Arguably, a 

parallel can be drawn between this ‘authorship model’ and the reason-

ing employed by the Tele-Direct court and the Trial Division in the CCH 

case, where the meaning of originality was derived from the demands of 

genuine authorship. In stark contrast, the Earl of Halsbury in Walter v. 
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Lane chose to avoid the use of the word ‘author’ to describe the producer 

of the work in light of the ‘confusion’ it would create.57 He spoke instead 

of the need to prevent one man from appropriating and profi ting from 

another’s labour.58 The industriousness standard for originality espoused 

by Lord Davey was similarly underpinned by the desire to ensure that the 

plaintiff  was permitted to reap what he had sown.59 Here a parallel can 

be drawn between the approach of Lords Halsbury and Davey and the 

minimalist standard arrived at by the Court of Appeal in CCH and other 

Canadian sweat-of-the-brow cases, which looked for deserving eff ort and 

not  meritorious authorship as the basis for protection.60

 Taking a third tact, Lord Brampton in Walter v. Lane appeared to lend 

some credence to both authorship and labour considerations, but ulti-

mately arrived at the conclusion that the work was original by making ref-

erence to the public interest at stake. It would appear that Lord Brampton 

found the work to be original because the report furthered access to, and 

dissemination of, the speech. In other words, recognising the public bene-

fi ts of having reporters take down truthful records of public speeches 

meant awarding copyright protection to the writers engaged in this worth-

while activity.61 Lord Brampton’s approach to the originality question can 

be more or less aligned with the Supreme Court’s ruling in CCH: the title 

of ‘author’ and the label ‘original’ are to be attributed not simply on the 

basis of an assessment of the process of production – the degree of author-

ship or eff ort displayed – but fl ow at least in part from consideration of the 

public interest served by protecting the work.

 However, Lord Brampton’s judgment in Walter v. Lane also highlights 

the central conundrum of a public interest analysis in copyright law: while 

protecting the work might have encouraged the accurate recording of 

important speeches, refusing protection would have further increased dis-

semination by allowing publication of the reported speech in the defend-

ant’s book. Lord Brampton did not address this second element of the 

public interest. This additional, neglected consideration demonstrates the 

need for the balancing act that I have described as ‘internal’ to the public 

interest. Taking the public interest seriously means acknowledging that 

there will be occasions when protecting the socially useful results of an 

individual’s eff ort does not serve the interests of the public, and that on 

such occasions copyright protection should be denied.

 By identifying the themes of authorship, labour and the public interest 

within the seminal Walter v. Lane case, we can see the source of divergent 

doctrinal approaches to originality in divergent theoretical conceptions of 

copyright’s purpose. While both authorship and labour, as determining 

considerations in originality jurisprudence, have tended to focus on the 

individualist moral relation between author and work as the source of the 
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legal right, the public interest consideration has defi ned the legal relation 

between author and work with regard to the moral relation between the 

purported author’s work and society; the determination of originality thus 

depends, at least in part, on an assessment of how the public interest would 

best be served.

 In the discussion that follows, I will argue that, by resisting a British 

‘sweat’-based approach to originality while also refusing to endorse 

a American Feist-like approach, the CCH ruling potentially freed the 

concept of originality from the kinds of ‘labour’ and ‘creativity’ conceits 

that have tended to defi ne it in Anglo-American copyright jurisprudence. 

In doing so it has paved the way for the re-imagination of originality in 

an instrumental mode: originality not as the root of the author’s entitle-

ment, but as a functional doctrine, the meaning and application of which 

is guided by the purposes of the copyright system.

5.4.2  Resisting ‘Sweat’: a Comparison to Originality in the UK

Perhaps the best way to understand the ‘skill and judgment’ standard for 

originality is in light of the things it leaves out. Arguably, the most impor-

tant point of departure in CCH from previous or alternative articulations 

of originality is the exclusion of the word ‘labour’ – or its common com-

panion ‘eff ort’ – from the ‘skill and judgment’ test. The labour invested in 

the production of a work has traditionally had a signifi cant role to play 

in determinations of originality in common law copyright, either as a sole 

requirement in the traditional ‘sweat of the brow’ standard, or at least as 

one component of an originality standard requiring, for example, ‘skill, 

judgment and labour.’ Implicit in its absence from the ‘skill and judgment’ 

test is the proposition that labour per se is simply not part of the copyright 

equation. In order to make this argument, I will show that the rejection of 

pure ‘sweat of the brow’ and the desire to leave information itself in the 

public domain did not necessitate the complete exclusion of labour. The 

‘skill and judgment’ test should therefore be appreciated as important shift 

away from a labour-based justifi cation for the copyright interest.

5.4.2.1  Protecting labour; protecting information

The primary basis for rejecting the ‘sweat of the brow’ approach appears to 

have been concern about its ability to extend copyright protection to facts 

contained in a protected work. In Feist, the US Supreme Court, rejecting a 

sweat of the brow approach, identifi ed as its ‘most glaring fl aw’ that:

it extended copyright protection in a compilation beyond selection and 
arrangement – the compiler’s original contributions – to the facts themselves. 
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. . . “Sweat of the brow” courts thereby eschewed the most fundamental axiom 
of copyright law – that no one may copyright facts or ideas.62

When the Supreme Court of Canada rejected the sweat-based approach in 

CCH, Chief Justice McLachlin agreed that ‘in Canada, as in the United 

States, copyright protection does not extend to facts or ideas but is limited 

to the expression of ideas.’ On this basis, she found that ‘O’Connor’s J. 

concerns about the “sweat of the brow” doctrine’s improper extension of 

copyright over facts also resonate in Canada.’63

 The Canadian case of B.C. Jockey illustrates how a labour-based 

originality standard can confer exclusivity over facts to the detriment of 

downstream users and the public.64 The plaintiff s produced a publica-

tion, ‘Overnight’, in advance of each day of horse racing, with informa-

tion on the races, horses, jockeys and conditions for the day ahead. The 

defendant’s publication adopted much of this information, but in a form 

that was ‘not at all similar’,65 and included additional comments and 

preferences. The British Columbia Court of Appeal noted at the outset 

that ‘[a] good deal of work has to be performed before publication of 

the [plaintiff ’s] “Overnight,” ’66 and ultimately affi  rmed ‘the right of the 

Club to protect its compilation of information as a whole’, notwithstand-

ing that the defendant had ‘adopted it to his own style’.67 The court 

shared the trial judge’s view that the defendant had taken ‘a substantial 

part of this compilation made by the plaintiff  at a great deal of cost and 

trouble to himself’,68 and that this was a suffi  cient basis on which to fi nd 

infringement. It also approved the British authorities quoted by the judge, 

which appealed to the ‘painstaking labour’69 involved in compiling the 

facts, and stated that ‘no man is entitled to avail himself of the previous 

labours of another for the purpose of conveying to the public the same 

information.’70

 When the copyright in a factual work is based on the labour involved in 

compiling information, then taking the information gathered will amount 

to appropriating the very fruits of the labour that copyright protects.71 The 

copyright interest may not confer a true monopoly over the information 

because the information can, in theory, be independently discovered and 

published without liability.72 Thus, the number of milestones that sepa-

rate two towns is factual information that cannot be exclusively owned. 

However, a sweat of the brow approach will protect the labour expended 

by the fi rst person to count those miles against those who wish to rely 

upon his eff orts to impart the same information.73 The exclusive right 

therefore protects the information, although it remains independently 

discoverable. But where the source of the original compilation is the sole 

source of the information, as in B.C. Jockey, copyright confers a de facto 
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monopoly; independent discoverability is no more than a fi ctional limit to 

the  exclusivity conferred.

 Granting control over information through copyright is troubling, not 

least because it obstructs the fl ow or exchange of information contrary 

to the public purposes of the copyright system. Furthermore, the ‘count 

your own milestones’ approach seems generally counterproductive, and 

arguably misconceived, to the extent that it requires a duplication of eff ort 

without producing any added value to the work or further benefi t to the 

public.74 It is hard to see in what way it furthers the purposes of copyright 

protection, unless those purposes are understood simply as providing a 

proprietary reward for labour.

 Having explained her conclusion with reference to the dictum in Feist, 

the Chief Justice’s rejection of a pure labour-based standard for protec-

tion should be seen as a rejection of any version of originality that would 

indirectly confer exclusive rights over information. The Court explained 

that a ‘sweat of the brow’ approach unduly favours owners’ rights and 

‘fails to allow copyright to protect the public’s interest in maximising the 

production and dissemination of intellectual works.’75 It follows that the 

appropriate copyright balance is struck only where information remains 

in the public domain, free for the taking.76 Future courts applying the 

originality doctrine to informational works should bear this conclusion in 

mind. Whatever scope of protection will be aff orded to works such as data 

compilations in light of the ‘skill and judgment’ test, it should not permit 

eff ective control over information (even if the information itself is the result 

of the compiler’s skill and judgment). In this sense, the protection given to 

informational works must be ‘thin.’77 As the Supreme Court appears to 

have understood, in order for this to happen, we have to discard the notion 

that copyright is an appropriate reward for the mere investment of labour.

 Some recent Australian case law reveals the potential signifi cance of 

drawing this strict distinction between information and its original expres-

sion. The Australian courts have found it unnecessary to arrive at a defi ni-

tive originality standard in order to deny copyright protection to certain 

basic informational works.78 Rather, the High Court has emphasised that 

the relevant intellectual eff ort, by whatever standard, must be ‘directed to 

the originality of the particular form of expression’. The skill and labour 

involved in producing the work – making programming decisions for TV 

listings, for example – is not relevant to copyright’s subsistence where 

it does not go to the expressive form of the work.79 By acknowledging 

that information belongs in the public domain as a necessary condition 

of furthering copyright’s public purposes, and insisting that copyright is 

not concerned with the misappropriation of skill and labour per se, the 

Australian courts have signifi cantly limited the capacity of copyright to 
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protect informational works.80 In doing so, they have provided an example 

for British and Canadian courts to follow.81

5.4.2.2  Leaving labour aside

Although the Supreme Court of Canada in CCH apparently rejected 

‘sweat of the brow’ in order to ensure the public nature of information, 

this is not suffi  cient, in itself, to explain the exclusion of labour from the 

Canada’s new originality standard. Traditionally, ‘labour’ has said in 

the same breath as ‘skill and judgment’ and the resulting threshold has 

been at least as high as ‘skill and judgment’ alone. Such a ‘sweat plus’ 

threshold would not protect mere sweat, and nor need it protect facts. The 

signifi cance of the Supreme Court’s decision to exclude labour therefore 

becomes apparent only when viewed against the backdrop of the UK’s 

originality jurisprudence and earlier Canadian case law.

 A common formulation of the originality standard in Britain requires 

‘skill and labour’ or ‘skill, labour and judgment’. Applying this test, 

labour is not the sole basis of the right conferred: a mechanical expression 

should not be protected if it resulted from industry but required nothing 

in the way of skill or judgment. Both ‘skill’ and ‘judgment’ import addi-

tional ingredients into copyrightability, moving the test further along the 

originality spectrum, away from pure industry and towards creativity. The 

‘labour’ component of the test is one ingredient in the mix of attributes 

that combine to constitute ‘originality’ in the UK jurisprudence.

 While Britain is widely regarded as the archetypal ‘sweat of the brow’ 

jurisdiction, this is an oversimplifi cation of the originality doctrine as 

it emerges from the British case law.82 Support for the proposition that 

labour alone is suffi  cient could be found in the judgment of Lord Devlin 

in Ladbroke: ‘[T]he product must originate from the author in the sense 

that it is the result of a substantial degree of skill, industry or experience 

employed by him.’83 Similarly, Lord Hodson in Ladbroke, required a 

showing of ‘substantial labour, skill, or judgment’.84 However, this posi-

tion should be contrasted against other authorities require both skill and 

labour. One example is the case of Football League Ltd v. Littlewoods 

Pools Ltd:

Copyright can only be claimed in the composition or language which is chosen 
to express the information or the opinion. . . . [W]here the facts are presented in 
some special way, it then becomes a question of fact and degree as to whether 
the skill and labour involved in such special representation of the information is 
entitled to copyright.85

 Thus stated, it would seem that copyright in factual compilations in 

Britain did not always or necessarily fl ow from labour alone, and that (at 
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least some) British courts have respected the distinction between facts and 

their expression. Indeed, a similar conclusion may be drawn from the older 

House of Lords case of Cramp v. Smythson,86 in which the Lords’ concep-

tion of original authorship was suffi  cient to exclude from copyright pure 

facts whose expression required nothing signifi cant in the way of skill or 

judgment.87 Having inquired into ‘whether enough work, labour and skill 

is involved’,88 the Lords denied protection to a compilation of data, even 

in the face of ‘slavish copying’ by a competitor.

 The fi ne distinction between a pure ‘sweat’ standard and the ‘skill and 

labour’ test that appears to be prevailing in Britain89 has been brought 

into greater relief following the revisions to the British law required by 

the European Database Directive. With regard to data compilations, 

copyright law will now protect only those data compilations that are 

the author’s own ‘intellectual creation’.90 This has been interpreted to 

mean that ‘there must be something which has had the author’s creativ-

ity stamped upon it. . . .There must be some “subjective” contribution. A 

“sweat of the brow” collection will not do.’91 In the recent Football Dataco 

case, the Chancery Division ruled on the status of football league list-

ings under the revised law.92 It held that the listings were original literary 

works that could qualify as ‘intellectual creations’ because preparation of 

the fi xture lists involved ‘very signifi cant skill and labour’ and ‘judgments 

. . . as to the relative importance of certain rules’, such that the work was 

‘not mere sweat of the brow’, but ‘depends in part on the skill of those 

involved’.93 In other words, the presence of skill, labour and judgment 

– the same attributes commonly associated with basic originality – was 

evidence that the data compilation constituted an ‘intellectual creation’ 

protectable by copyright.

 Even this little dip into British case law reveals the complexity of the 

originality standard in the United Kingdom, which is so often character-

ized as a ‘sweat of the brow’ jurisdiction.94 This in turn adds nuance to the 

common but overly stark dissection of originality into a sweat or creativ-

ity standard. It seems that the moment of departure comes somewhere 

closer to the middle of the spectrum, somewhere between ‘skill, labour or 

judgment’ and ‘skill, labour and judgment’. If this is indeed the critical dis-

tinction, the degree of ambiguity presented by the case law cannot be over-

stated: many judgments refer to the need for an author to exercise ‘skill, 

labour and/or judgment.’95 While it might seem like a small concession to 

ambiguity, ‘and/or’ entirely collapses the doctrinal polarity, replacing it 

with interchangeable but critically opposed versions of original author-

ship: when ‘or’ is used, labour is enough; when ‘and’, something more is 

required.

 The contours between ‘and’ and ‘or’ were explicitly addressed in 
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Canada’s Tele-Direct case, in which the court surmised (in defence of its 

creativity standard) that ‘whenever “or” was used instead of “and”, it was 

in a conjunctive rather than in a disjunctive way.’96 Of course, this sug-

gestion was more convenient than it was compelling. Where ‘or’ is used, 

the standard is easily reduced to mere ‘sweat’, while ‘and’ should require 

something more in the way of intellectual eff ort. Where ‘and’ and ‘or’ are 

used interchangeably, however, a test that should require some additional 

feature of skill or judgment is easily reduced to a basic requirement of 

industry.

 The British and Canadian jurisprudence evidences the overwhelming 

power of the ‘labour’ component. An originality standard that posits 

labour as a relevant consideration seems prone to metamorphose into a 

standard that requires nothing more. As one commentator has explained, 

courts applying the ‘skill and labour’ test

have protected compilations that have displayed marginal skill in their selection 
or arrangement, but which have involved considerable labour or expense. Thus 
the application of the “skill and labour” test is a highly fl exible one and it may 
operate as a pretext for protecting mainly investment.97

Because ‘labour’ is included in the test, courts can continue to regard 

copyright as a reward for labour, and can fi nd copyright in anything 

independently produced, particularly in cases that involve some perceived 

element of unfair competition. When ‘labour’ is omitted from the test, 

however, merely industrious works must be refused protection. The ‘skill 

and judgment’ test should therefore be recognised as signifi cantly dif-

ferent (in substance, if not always in application) from the British ‘skill 

and labour’ test. In Britain, ‘[t]he role of labour has not been segregated 

from the other components of the tests, namely skill and judgment.’98 In 

Canada, that is precisely what has happened by virtue of the CCH ruling: 

‘labour’ has been segregated and set aside.

 The omission of ‘labour’ from Canada’s new originality standard 

was neither obvious nor inconsequential; rather, it was a profound and 

potentially pivotal moment in the development of copyright policy. The 

Supreme Court made a subtle but critical departure from the minimalist 

formulations of originality that had ‘shift[ed] the balance of copyright 

protection too far in favour of the owner’s rights.’99 The new standard for 

originality should be understood in light of this departure, which seems to 

suggest that labour, in its own right, should play no role in determining the 

subsistence of copyright.

 Of course, given the pervasive force of the labour-reward equation, 

which has subsisted in common law copyright regimes practically since 

their inception, this will be easier said than done. There are already 
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 indications that that the departure from labour-based standard has 

been overlooked by lower courts interpreting the decision. In the case 

of Robertson v. Thomson,100 the Ontario Court of Appeal described the 

Supreme Court’s defi nition of original work as having, ‘both a labour 

component and a content component. This approach falls between UK 

law, which extends copyright to cover any work produced through one’s 

labour, and US law, which requires an element of creativity for copyright 

to apply.’101 Because the Supreme Court cast the ‘skill and judgment’ test 

as a middle ground between sweat and creativity, ‘labour’ was no sooner 

removed than it was allowed to creep back in as a facet of the Court’s com-

promise. Even if the new standard is appropriately conceived as a com-

promise position between two extremes, part of the compromise involved 

removing the labour component from the originality doctrine. Unless the 

doctrinal and political import of this decision is recognised, there is a risk 

that the potential of the CCH ruling will go unrealised.

 It is no coincidence that the Ontario court in Robertson was expressly 

guided by a conviction that ‘to deprive authors of the fruits of their labour 

is unjust.’102 The Supreme Court’s stand against a ‘sweat’ or ‘sweat plus’ 

originality test should have undermined the notion that copyright is a 

reward for labour. According to the Chief Justice, when copyright protects 

works that require only labour in their production, it risks ‘overcompen-

sating’ the author.103 The implication is that rewarding pure labour with 

copyright gives reward where reward is not due. Following this logic, 

copyright is not a reward for labour, but for something else. As a reward, 

it is deserved only when an author exercises skill and judgment in the crea-

tion of ‘works of the arts and intellect’.104 This should be conceptualised 

as the quid pro quo that society receives in return for granting the author’s 

right.

 The Supreme Court’s ruling in CCH eludes the philosophical 

and  practical implications of a sweat-based approach to originality. 

Philosophically, awarding copyright to works as a result of labour 

endorses a ‘natural rights or Lockean theory of “just desserts”, namely 

than an author deserves to have his or her eff orts in producing a work 

rewarded.’105 Practically, granting copyright to such works would permit 

the ‘improper extension of copyright over facts’106 and thereby dimin-

ish the public domain. By rejecting ‘sweat of the brow’, and by drop-

ping ‘labour’ from the components that constitute originality, Canada’s 

Supreme Court has taken a signifi cant step: a step away from labour and 

the author’s claim to right; away from the expansion of copyright’s scope 

and the diminishment of the cultural commons; and towards the public 

interest, the public domain, and the purposive interpretation of copyright 

doctrine.
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5.4.3  What Happened to ‘Creativity’?

Having rejected the relevance of authorial ‘sweat’ in terms not dissimilar 

to those of the US Supreme Court in Feist, the Supreme Court of Canada 

also eschewed any need for ‘creativity’ in the originality requirement.107 It 

agreed in principle that originality required more than merely independ-

ent production or pure labour; it sought to avoid extending protection to 

information; and it apparently decided that the ‘skill, labour, and judg-

ment’ test was not appropriate. And so the question remains: why not 

adopt the ready-made solution off ered by its US counterpart in the form 

of the ‘creativity’ standard? Once again, we will have to look beyond the 

Court’s explicit rationale and understand the philosophical, political and 

pragmatic considerations that may have guided the Court’s analysis. My 

argument is that the Court made a considered choice to avoid the term 

‘creativity’, with its attendant civilian conceptions of authors’ natural 

rights and its romantic connotations.

 In arriving at its decision, the Court explicitly wished to avoid import-

ing additional requirements into the originality doctrine that may involve 

substantive assessment of the novelty of copyrightable works. Chief 

Justice McLachlin dismissed a creativity requirement ostensibly on the 

basis that ‘[a] creativity standard implies that something must be novel 

or non-obvious – concepts more properly associated with patent law 

that copyright law. By way of contrast, a standard requiring the exercise 

of skill and judgment in the production of a work avoids these diffi  cul-

ties’.108 Were novelty a requirement, copyright would protect only those 

works that in some sense departed from or improved upon the existing 

body of intellectual creations. It is axiomatic that copyright does not 

compare a work to others to determine eligibility, but inquires only into 

the personal processes of authorship. As the Chief Justice notes, objec-

tive novelty belongs to the realm of patent law, wherein independent 

production without copying is no defence to infringement, never mind a 

basis upon which to assert a separate and equal entitlement.109 According 

to the Court’s reasons, then, this is cause enough to resist any terminol-

ogy that connotes a standard of objective novelty. In Feist, however, 

Chief Justice O’Connor made it perfectly clear that ‘creativity’ implied 

no such thing:

Originality does not signify novelty; a work may be original even though it 
closely resembles other works so long as the similarity is fortuitous, not the 
result of copying. To illustrate, assume that two poets, each ignorant of the 
other, compose identical poems. Neither work is novel, yet both are original 
and, hence, copyrightable.110
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 As such, ‘[t]he Court’s suggestion that the Feist creativity standard 

implies novelty is clearly mistaken.’111 Creativity in copyright terms does 

not demand an assessment of the inherent characteristics of the work, but 

speaks only to the processes of its creation. The dispositive criteria are 

internal to the workings of the author’s mind. The question is not one 

of objective newness – whereby a work diff ers to a specifi ed degree from 

other, pre-existing works – but rather with subjective newness: the work is 

‘new’ to the person who brought it into being, in the sense that it was not 

copied but was independently produced.112

 If the Court was afraid of a judicial inclination to misunderstand or mis-

apply a creativity standard, it could easily have elaborated on the intended 

meaning of creativity. The rejection of external considerations, such as 

literary merit or objective novelty, is fairly fundamental in the common 

law tradition, and does not off er much assistance in terms of defi ning 

what originality is, as opposed to what it is not. Meanwhile, nothing in the 

Supreme Court’s critique would seem to undermine a creativity standard 

properly understood and correctly applied. Therefore the Court’s reason-

ing falls short of an emphatic repudiation of the principles that underlie 

a Feist-like creativity standard. My suggestion is that the court chose to 

resist the language of ‘creativity’ rather than the practical implications of 

the creativity test itself, perhaps because the adoption of that language 

would have wider philosophical and political implications.

5.4.3.1  Creativity and the droit d’auteur

While the connection has been superfi cially muddied somewhat by the 

adoption of a creativity approach in the United States, there is a clear 

relationship between an elevated originality threshold requiring something 

in the way of creativity and the civilian copyright tradition. In France, 

for example, the standard of originality is relatively high and demands 

that copyrightable works are ‘creations of the mind’.113 The traditional 

understanding of this terminology was that copyrightability required the 

imprint of the personality of the author upon the work.114 The search for 

originality is thus the search for the mark of the author’s individuality 

as revealed in her expression: ‘expressive self-articulation’115 – the heart 

of true authorship – is achieved through the creative imagination. While 

such an approach imposes a more onerous standard for obtaining copy-

right than the traditional industriousness approach of the common law 

tradition, once the label of original authorship is awarded, it comports 

with a strong authors’-rights theory of copyright rooted in the notion of 

possessive personality.116 Infl uenced by continental philosophy, the droit 

d’auteur that fl ows from original, creative authorship emanates from the 

‘inalienable personality of the author’.117
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 The divergence between civilian and common law principles of autho-

rial right has a particularly critical relevance in Canadian copyright 

jurisprudence. Although the Federal Act ostensibly follows the British 

tradition and philosophy, Canadian case law and commentary mani-

fests some degree of tension between Canada’s two major legal systems. 

As was noted by Justice Binnie, writing for a majority in the Supreme 

Court’s Théberge decision, the English and French versions of Canada’s 

Copyright Act use the terms ‘droit d’auteur’ and ‘copyright’ as though they 

were direct translations and equivalent terms, when in fact they are widely 

thought to encapsulate very diff erent conceptions of the copyright interest:

[T]he distinction between the copyright tradition and the “droit d’auteur” tra-
dition is based on a question of terminology: where the followers of the fi rst 
tradition, the British and their spiritual heirs, talk about “copyright” to refer 
to a right that derives from the existence of a “copy”, an object in itself, the 
followers of the second tradition talk about “author’s right” to refer to a right 
that stems from intellectual eff ort or activity brought to bear by an author, a 
creator.118

 Whereas Justice Binnie was intent upon avoiding the confusion that led 

others to import civiliste concepts into Canadian copyright, the minority 

ruling, supported by the three judges from a civil law background, insisted 

that ‘it is important to recall that Canadian copyright law derives from 

multiple sources and draws on both common law tradition and conti-

nental civil law concepts.’119 In support of this minority position, Justice 

Gonthier explained that Canada ‘inherited [the common law copyright] 

aspect while remaining receptive to the French doctrines, particularly 

because of Quebec’s infl uence. This does great credit to our law since the 

Canadian Parliament is more inclined than any other legislature to stay 

attuned to external developments in order to mould its own rules.’120

 The continuing pervasiveness of civiliste conceptions of the droit 

d’auteur in Canadian copyright likely had a bearing on the Court’s chosen 

formulation of the original authorship standard. Certainly, the use of the 

term ‘creativity’ in this bi-juridical setting would present greater challenges 

in Canada than in the Anglo-American context. For one thing, due to the 

correspondence between a creativity standard and a personality-based 

conception of the copyright interest, it could readily be assumed that the 

former affi  rms the latter; the defi nition of the legal relation between author 

and work (the origin of which is creativity) would appear to confi rm a 

theoretical model for copyright based on the moral relation between the 

author-as-creator and the work as the embodiment of her personality. 

Simply put, a creativity test that demands the refl ection of the author’s 

personality in the work would suggest that the resulting right fl ows from 
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that investment of personality. Within this context, the creativity test 

could fortify a conceptualisation of copyright as an inalienable authorial 

right, which would, inevitably, have signifi cant implications in terms of 

defi ning the form, scope and limit of the right.

 ‘Creativity’ as it exists in the United States does, of course, have its own 

ideological baggage. A great deal of US legal scholarship criticises the 

pervasiveness of romantic authorship tropes as they are revealed or com-

pounded through the Feistian notion of original, creative authorship.121 

However, the personality theory underlying the civilian tradition places 

the romantic author-fi gure front and centre as the individual around 

whom the copyright system is built, and in whose interest it operates. 

The power of this philosophy was apparent in the Tele-Direct ruling at 

the Federal Court of Appeal. While the US creativity approach was justi-

fi ed in light of the ‘public-oriented justifi cation of copyright in American 

law’,122 the same approach was welcomed in Canada as the validation of a 

civilian philosophy of original authorship and an affi  rmation of the droit 

d’auteur. Abraham Drassinower has addressed this discrepancy:

Justice Decary [in Tele-Direct] evoked the inherent dignity of authorial right as 
the central copyright concern par excellence, yet he did so by invoking a case, 
Feist, that affi  rms a radically instrumentalist understanding of the creativity 
requirement, an understanding for which the author is but a “secondary” con-
sideration. . . . The evocations of authorial dignity obviously involved in the 
phrase, “le droit d’auteur”, have little to do with the pure public interest instru-
mentalism of the American approach that Justice Decary went on to invoke 
immediately thereafter.123

 Had the Supreme Court of Canada handed down a creativity standard 

for originality, it would have been susceptible to interpretation as the 

triumph of the civilian concept of author’s right over the common law 

concept of copyright as an instrument to facilitate commercial exploita-

tion. Understood in this light, a creativity standard would likely entail both 

the strengthening of copyright holders’ rights and the increasing elevation 

of copyright’s threshold to admit only works that display ‘creativity and 

ingenuity’ and bear the imprint of the author’s personality. Apparently, 

the Court felt that neither result would further ‘a balance between promot-

ing the public interest in the encouragement and dissemination of works of 

the arts and intellect and obtaining a just reward for the creator.’124

 To summarise, the primary diffi  culty posed by a ‘creativity’ standard in 

Canada is the philosophical assumptions that the term entails. The concept 

of authorial creativity cannot easily be recast as an instrumental require-

ment whose purpose is to further the goals of the copyright system. By the 

same token, if a creativity requirement were imported into such a setting, 
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it would be hard to cast the author’s right as anything other than a natural 

entitlement fl owing from the investment of her personality in her work. 

Taking into account the rather unique dynamics of Canadian copyright 

law, the creativity standard, while justifi ed in the United States in terms of 

copyright’s incentive structure, has the potential in Canada to exacerbate 

a critical doctrinal division, to emerge as a full-blown personality-based 

standard, and to substantiate a philosophical conception of authorship ill 

suited to the common law context and the purposes of copyright identifi ed 

by the Court.

 With the exclusion of ‘creativity’ – as with the exclusion of ‘labour’ – the 

court resisted a formulation of originality that would defi ne the copyright 

interest in terms of the author’s individual investment and correspond-

ing entitlement. In doing so, it took another step away from rights-based 

and author-oriented determinants of copyrightability, and towards an 

 instrumental interpretation of copyright’s scope.

5.4.3.2  Creativity and the legacy of Feist

I have argued that the Supreme Court’s decision to exclude both ‘labour’ 

and ‘creativity’ from its originality test reveals a willingness to expunge 

from the originality doctrine labour-reward and personality theories of 

right, both of which have infl uenced its (mis)application in the Canadian 

courts. This conclusion still leaves open the question of how a ‘skill and 

judgment’ standard should be understood in the absence of such theories. 

The answer, I suggest, lies in the reconceptualisation of originality in an 

instrumental mode: it is not the foundation of an individual entitlement 

but a tool with which to further a social end. In order to make this case, I 

will briefl y turn our attention back to the US position, before proceeding 

to draw out some larger conclusions about the appropriate shape, applica-

tion and role of an instrumental originality doctrine in a copyright system 

premised on conceptions of relational authorship.

 Notwithstanding the common confl ation of creativity and civil law 

theory in Canada, the American creativity approach is not tantamount 

to the ‘intellectual creation’ standard invoked by Justice DeCary in Tele-

Direct.125 Describing the US originality standard that emerged from Feist, 

David Freedman has warned:

The [US] creativity standard is not akin to the “author’s own intellectual crea-
tion” standard in those civilian systems in which the personality of the author 
must be refl ected in the work, but furthers the same policy goals that are 
familiar to British copyright: rewarding the judgement and taste of the author 
through the copyright grant, encouraging others to act likewise, but in no case 
making unavailable the general ideas or discrete matters of fact that ought to 
be available to them.126
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134 Copyright, communication and culture

 It could be argued that the Feist standard, which requires only a 

minimal degree of creativity, does not go much – if any – further than the 

Canada’s ‘skill and judgment’ test, and properly understood, does not 

raise the bar ‘too high’.127 This would reinforce the idea that the Court had 

other reasons for refusing to follow Feist, thereby making available some 

tools for interpreting the test adopted in its place.

 In practice, a US standard requiring creativity may be less signifi cant 

than it appears, given the kinds of works that it has proved capable of 

embracing. For example, in Key Publications Inc. v. Chinatown Today 

Publishing Enterprises Inc.,128 a telephone directory listing businesses 

associated with New York City’s Chinese-American community was 

protected in copyright. An interesting comparison can be made between 

the Key Publications case and that of ITAL-Press Ltd v. Sicoli129 in the 

post-Tele-Direct Canadian context, where the court found copyright in 

a telephone directory that consisted only of Canadians of Italian origin. 

Generally, courts applying a creativity standard have not struggled to fi nd 

a modicum of creativity even in highly functional or mundane works.130 

As the US Supreme Court insisted in Feist, ‘the requisite level of creativity 

is extremely low; even a slight amount will suffi  ce. The vast majority of 

works make the grade quite easily, as they possess some creative spark, 

“no matter how crude, humble or obvious” it might be.’131 Certainly, it 

seems likely that the kind of works that would be excluded by a ‘minimum 

degree of creativity’ threshold will fall similarly short of the ‘more than 

trivial skill and judgment’ requirement.132

 There is little, if any, likelihood that a ‘skill and judgment’ test will 

extend protection to a work that would fail to satisfy the US modicum 

of creativity test, properly applied.133 Certainly, it should not. One might 

assume that a creativity standard would leave less room for the protection 

of data compilations on the Feistian logic that factual works minimally 

engage one’s creative faculties, but may nonetheless call upon one’s skill or 

judgment.134 However, both tests are premised upon – and so must respect 

– the proposition that ‘facts are free for the taking.’135 Equally, both tests 

permit the protection of the selection or arrangement of information 

resulting from a more than mechanical or routine choice.136 The minimal 

degree of creativity required in the United States is just enough to reveal 

some degree of authorial judgment or choice between possible alterna-

tives that is not routine, commonplace, mechanical or dictated by func-

tional considerations.137 It thus demands no more than did Chief Justice 

McLachlin in her description of ‘skill and judgment’. If this is accepted, 

then the ‘creativity’ test is not, in substance at least, any ‘higher’ a thresh-

old than the ‘skill and judgment’ test, despite the Supreme Court’s state-

ments to that eff ect.138 It seems fair to say that ‘the Court can diff erentiate 
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its own “skill and judgment” standard from the “creativity” standard only 

by mischaracterizing the latter as requiring something “novel”, “unique”, 

or “non-obvious”.’139 Avoiding such mischaracterisation, the diff erence 

between the standards is elusive – or indeed illusive.

 If the creativity test as formulated in the Feist case does not necessarily 

impose a barrier that is too high or goes too far, it seems reasonable to 

suggest that something more was at play in the Supreme Court’s decision 

to avoid use of the term ‘creativity.’ As well as the philosophical implica-

tions of the term addressed in the previous section, the Court’s refusal to 

follow Feist may refl ect a general reluctance to incorporate into Canadian 

copyright doctrine what has come to be recognised as an essentially 

American standard. In Canadian cases, warnings against the adoption 

of American principles abound, usually with reference to the words of 

Justice Estey in Compo v. Blue Crest: ‘United States Courts decisions, even 

where the factual situations are similar, must be scrutinised very carefully 

because of some fundamental diff erences in copyright concepts which 

have been adopted in the legislation of that country.’140

 It is common to see this wariness of US precedent justifi ed in terms of 

the constitutional basis for the American copyright system, as though the 

context and stated purpose of American copyright law defi nitively sets it 

apart from the Canadian system.141 Furthermore, the suggestion of mis-

guided reliance on American authorities is a popular and eff ective ground 

for appeal. For example, when Justice Linden reversed Justice Gibson’s 

earlier ruling in CCH, he criticised the trial judge for having ‘mistakenly 

adopted’ the American approach and having ‘import[ed]’ an ‘American 

principle’ into Canadian law.142 Similar arguments have been given weight 

in other Canadian cases.143

 When exploring the Supreme Court’s decision not to use the language 

of ‘creativity’, it is wise to keep this dynamic in mind. Refusing to go as 

far as Feist, the Supreme Court referred to Compo and observed: ‘U.S. 

copyright cases may not be easily transferable to Canada given the key 

diff erences in the copyright concepts in Canadian and American copy-

right legislation.’144 Perhaps the ‘skill and judgment’ test was intended to 

resemble the creativity test both in substance and eff ect, albeit without 

going as far as to explicitly adopt the American terminology and thereby 

appear to overlook these supposedly ‘key diff erences.’ Indeed, one could 

take this even further and argue that the CCH test does a better job than 

America’s ‘modicum of creativity’ test at achieving the normative objec-

tives underpinning the US Supreme Court’s ruling in Feist; it evades the 

quantitative (what is a ‘modicum’?) and qualitative (what is ‘creativity’?) 

conundrums that the US test entails. Moreover, by focusing on authorial, 

non-trivial choice, the ‘skill and judgment’ test captures the normative 
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136 Copyright, communication and culture

force and  substance of Feist while avoiding the ‘the colloquial notion of 

creativity’.145

 An appreciation of the similarities between the US and Canadian 

originality standards is important in two respects. First, when interpreting 

the ‘skill and judgment’ standard, Canadian courts need not begin with 

the assumption that it catches more works than does the US standard.146 

If the prevailing assumption is that Canada has a lower standard, the 

temptation will be to reduce it to a point where, once again, everything 

makes the bar. If it is accepted that the Canadian standard will result in 

what is eff ectively a ‘creativity’ standard, there is a better chance that ‘skill 

and judgment’ will indeed further the purposes of copyright law while still 

ensuring that information remains free and the public domain has room to 

fl ourish.

 Second, this should lend support to the argument that the instrumental 

role attributed to ‘creativity’ in Feist applies equally to the role of ‘skill 

and judgment’ in Canada. The ruling of the Supreme Court brought the 

Canadian position closer to the American approach, both by elevating 

the originality standard and by justifying that elevation on the basis that 

a higher standard is the best way to achieve copyright’s purposes.147 In 

this sense, the ruling is a subtle endorsement of the American approach 

to originality, albeit nominally reconfi gured for the Canadian context 

within which a so-called ‘creativity’ standard could not have functioned 

in the same way. By recognising it as such, we can restore some substance 

to originality in Canada, and re-imagine it as instrumental to the goals 

of the copyright system. Other common law jurisdictions facing similar 

normative quandaries about the meaning of originality in the digital age, 

but reluctant to leap from one side of the great divide (labour) to the other 

(creativity), may choose to follow suit.

5.5  THE INSTRUMENTALITY OF ORIGINALITY

I began this chapter with the assertion that the originality doctrine, in any 

of its various forms, is no more than a legal construct – a metaphor for 

authorship whose only purpose is to defi ne the appropriate subject matter 

for a system intended to further intellectual exchange. Emptied of any 

intrinsic substance, originality is a concept to be fi lled with meaning – a 

meaning determined by the purposes of the copyright system. I suggested 

that a common preoccupation with the interests and perceived entitle-

ments of the author-owner has interfered with our ability to fi nd original-

ity’s appropriate meaning. Rather than asking questions about the kinds 

of works we should protect and the kinds of works that should remain in 
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the public domain, we have been occupied with questions about the origin 

and scope of the author’s natural entitlement. The meaning given to the 

empty vessel of ‘originality’ has been guided by the notion of copyright as 

a reward for labour or as the right that fl ows from the investment of one’s 

personality in the work. Instead, I have argued, the meaning of original-

ity should be guided by our understanding of the public purposes that 

justify the interests that copyright grants. These public purposes should 

act as a compass in determining what originality means and when it is 

present. Finding that a work is original is, after all, another way of saying 

that the would-be author has done enough to warrant the monopoly that 

copyright grants.148 This is, in turn, another way of saying that protecting 

this work will encourage the kind of expressive activity that we hope to 

stimulate by means of our copyright system.

 In my view, the ‘skill and judgment’ standard, as articulated by the 

Supreme Court of Canada in CCH, has taken some signifi cant steps 

towards reconceptualising originality in this instrumental mode. As I have 

argued, the recognition of the public as an intended and primary benefi -

ciary of copyright was the seed from which the ‘skill and judgment’ test 

grew. With this development came a departure from the authorship tropes 

that have defi ned originality. By resisting a sweat of the brow approach, 

removing ‘labour’ from the subsistence determination and avoiding the 

language of ‘creativity’, Canada’s originality standard no longer reverber-

ates with the ring of natural rights. The new standard of non-trivial ‘skill 

and judgment’ is a good proxy for authorship in the sense that it demands 

something in the region of ‘expressive self-articulation’ by capturing a 

combination of personal attributes and choice in the expressive enterprise.

 The act of authorship that crystallises into copyright, regarded in this 

light, is an intellectual eff ort to make meaning, to communicate, and not 

simply the investment of time and money. That being said, this version of 

originality is not romantic in its assumptions about authorship; the author 

who utilises skill and judgment is not cast as the creator of something new 

that fl ows from her individual self – she may simply be engaging with the 

information, ideas and expressions that she encounters. In this way, 

the ‘skill and judgment’ standard for originality is capable of embracing 

the idea of relational authorship without either romanticising the proc-

esses of creative expression or reducing them to a mechanical exercise. 

The kinds of works that it should capture are, therefore, the kinds of 

works that further the values that underpin a copyright system justifi ed in 

terms of the encouragement of communication and cultural engagement, 

but without tying the copyright interest to the moral relation between the 

author and her work.

 It will be important, however, that the application of the skill and 
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138 Copyright, communication and culture

 judgment standard is not itself mechanical, but rather guided by a nuanced 

understanding of originality’s instrumental role in the copyright system. 

Ultimately, the inquiry should involve consideration of the extent to which 

the protection of the work at issue serves the public purposes of copyright. 

Looking back to the nineteenth century and judgments such as that of 

Lord Halsbury in Walter v. Lane, Kathy Bowrey has argued that, contrary 

to modern day assumptions about jurisprudence from that period, the 

decision about whether or not to protect an author’s right was typically 

recognised to be a matter of public policy, with protection being justifi ed 

and measured with regard to the social good being served.149 Whether this 

is an accurate reassessment of the body of British case law is less important 

than the light that this analysis can shed upon alternative approaches to 

modern day originality determinations. In particular, Bowrey emphasises 

the complex relationship between determinations of copyright’s subsist-

ence and consideration of infringement evident in nineteenth century 

copyright cases: ‘The originality of one party was generally considered in 

light of the originality of the other. The worth of both eff orts were con-

sidered in relation to each other, and reference to the community interest 

often explicitly informed that evaluation.’150

 Resolving a copyright infringement case should involve a broad recog-

nition of the ‘signifi cance or intrinsic value of the plaintiff ’s expression to 

the world at large’,151 not in terms of the quality of the contribution but 

its nature as expression. This inquiry cannot be satisfactorily undertaken 

in isolation, however: the originality of the plaintiff ’s expression should 

be assessed in relation to the defendant’s originality. Originality is there-

fore best understood as a relational concept. This approach coheres with 

the concept of relational authorship, explored in Chapter 3, which views 

the work not as an isolated product/thing, but as a dialogic text/speech, 

such that the plaintiff ’s work can be seen to exist in dialogic relation to 

the defendant’s work.

 This more nuanced approach to originality can incorporate into the sub-

sistence inquiry an awareness of the infringement inquiry that the fi nding 

of copyright will entail. Avoiding the strict bifurcation of subsistence and 

infringement determinations ensures that the public interest can be satis-

factorily considered in the context of assessing originality. At present, there 

is a strict (but often artifi cial) division between the fi nding of copyright 

and the conclusion that copyright has been infringed. Doctrinally, these 

elements of a copyright case are typically approached and regarded in 

isolation, such that only the plaintiff ’s originality matters in the subsistence 

determination while the defendant’s originality matters only to the deter-

mination of infringement (specifi cally, whether she has taken a substantial 

part of the plaintiff ’s work or whether she has a defence available to her).
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 As Bowrey notes, this division puts the defendant at a clear disadvan-

tage, particularly where almost any work will pass the minimum threshold 

required for originality, and almost any use of that work will make use of the 

minimal amount required to constitute a ‘substantial part’ thereof. More 

often than not, once the existence of a right in the work has been established, 

the defendant who has engaged in an unlicensed use of the protected work 

is fi ghting a losing battle. By the stage in the proceedings where attention 

turns to the defendant’s work, the defendant is already on the wrong side of 

a moral equation: she is the would-be free rider, playing opposite the meri-

torious producer of value. By failing to assess the plaintiff ’s work in dialogic 

relation to that of the defendant, the current approach supports the plain-

tiff ’s ‘often meagre claims to originality at the expense of an equal consid-

eration of the defendant’s claim’.152 In contrast, complicating the originality 

inquiry by maintaining a simultaneous awareness of the relative originality 

of the defendant’s work permits courts to consider whose communicative 

act is more consistent with the social goals of the copyright system.

 By way of example, consider the recent controversy over Shepard 

Fairey’s ‘Hope’ poster, which became familiar during Barack Obama’s 

2008 presidential campaign. These posters depicted a stylised version 

of Obama’s face in red, white and blue, but the image was based on a 

2006 Associated Press news photograph taken of Obama at a Press Club 

event by one Mannie Garcia. Fairey sought a declaratory judgment alleg-

ing non-infringement, while Associated Press counterclaimed. The case, 

which has since stalled in light of controversies over Fairey’s conduct 

and the actual photograph used, was generally thought to turn on the 

question of whether Fairey’s use was fair use; but Joseph Scott Miller has 

raised another question, namely, whether the Garcia photographs ought 

to be protected by copyright at all. Struck by ‘how conventional – how 

 uncreative – the Garcia photos of the Press Club event are’, Miller states, 

‘[i]f conventional copyright doctrine tells us these photos are suffi  ciently 

original to earn the strong exclusion rights that copyright provides, so 

much the worse . . . for copyright law.’153

 Miller suggests elevating the originality requirement as a means ‘to stem 

the copyright fl ood’, proposing that expression should be ‘demonstrably 

atypical or unconventional’, when compared to common expression in 

the genre at the time of authorship, in order for copyright to attach.154 

Roberta Kwall has agreed that originality should be ‘hoisted’, if only 

to require ‘substantial creativity’.155 My suggestion, however, is that 

originality should simply be viewed in relative terms, such that a holistic 

assessment of the originality of the plaintiff ’s and the defendant’s works 

in a particular case can guide the court’s analysis, bringing together the 

subsistence and infringement inquiries.
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 In the Fairey v. Associated Press156 scenario, for example, a court would 

likely fi nd that the Garcia photograph is original in light of the skill and 

judgment – or even the modicum of creativity – involved in choosing the 

subject, angle, lighting and moment at which the photograph was taken. 

The work is nonetheless only minimally original in the sense that it is 

merely an accurate, conventional representation of reality. Fairey’s work, 

in contrast, is substantially creative; from the choice of image to the use 

of colours, contrast, style and tone, it powerfully expresses the message 

of optimism and patriotism through a visual medium. Indeed, the iconic 

image has been described as ‘the most effi  cacious American political 

illustration since “Uncle Sam Wants You.” ’157 When the two works are 

viewed in context and in relation to one another, then, an appreciation of 

the greater originality of Fairey’s work comes to the fore. While the author 

of the photograph did just enough to attract copyright, the author of the 

poster made a signifi cant contribution to American political and cultural 

conversation, furthering the social values of expression and exchange that 

underpin the copyright system.

 Restricting consideration of the added expressive value of Fairey’s work 

to the fi nal issue of whether a defence is available does not suffi  ciently refl ect 

copyright’s purposes or the manner in which Fairey’s work furthers those 

purposes. This is particularly true in jurisdictions, such as Canada and 

the UK, where a statutorily restrictive fair dealing defence does not create 

adequate breathing space for transformative uses. The relative originality 

and expressive value of Fairey’s work should inform a judicial analy sis 

throughout: the press photograph is minimally original, while Fairey’s 

work is substantially original; Fairey’s work copies a substantial part of 

the minimally original expression, but it contributes a far greater degree of 

original expression, giving the work a new meaning such that it is properly 

regarded as a new work and not a copy of the photograph; even if Fairey’s 

work is a copy, the transformative nature of his use should mean that he 

incurs no liability; to impose liability in this case would be to restrict the 

kind of creative engagement and cultural dialogue that copyright ought to 

encourage in order to protect the author of a work demonstrating the very 

minimum of skill and judgment.

 Some may argue that the concept of relational authorship should entail 

a more dramatic restructuring of the protection that copyright aff ords. 

Thus, for example, it has been suggested that a gradated version of copy-

right ought to be available to recognise the kind of contribution made by 

relational authors in its cultural context. Brian Fitzgerald and Xiaoxiang 

Shi propose dividing authorial contributions into ‘fi rst contributions’ 

(wherein initiating authors open new dialogue or start new conversations) 

and ‘post-fi rst contributions’ (which are directly and immediately derived 
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from and dependent on the fi rst contribution). Post-fi rst contributors that 

do not destroy the commercial viability of fi rst contributions would be 

immune from liability, but they should be granted more limited rights to 

the work generated by their contribution. In this way, ‘the relational con-

ception of authorship will give rise to a responsive and fl exible copyright 

regime.’158

 Gideon Parchomovsky and Alex Stein have similarly suggested a system 

of graduated originality that assesses creativity along a continuum and 

not merely as a threshold.159 Their proposal is based not on the idea of 

relational authorship, but rather in recognition of the ineffi  ciencies and 

unfairness that result from treating alike all works that meet the minimum 

threshold of originality. Under this model, for example, an author whose 

work is highly creative would be maximally protected and shielded from 

liability; meanwhile, an author whose work demonstrates average origi-

nality would be restricted to claiming only market value compensation 

from a defendant whose work is as or more original.

 While, of course, I share the sentiments that underpin these proposals, 

as well as the sense that ‘one’s rights should correspond to the level of one’s 

contribution’,160 a formally graduated system of originality seems to me to 

be distant and diffi  cult to operationalise. Furthermore, once we accept 

the idea of originality and creativity as relative and contextual, it seems 

conceptually problematic to place works into static categories that classify 

works as inherently more or less creative. The better solution, I think – and 

one that is readily implementable from this moment – is simply for courts 

to assess originality in light of the purposes of copyright, the realities of 

authorship and the relational nature of expressive works. In any particular 

case, then, the diff ering level of authorial contribution can play a role in 

determining which work merits the protection that copyright aff ords, and 

the appropriate extent of that protection. Although this approach off ers 

a less formalised solution, it would represent an important doctrinal and 

conceptual shift in the way that we think about originality and its role in 

copyright cases.

5.6   CONCLUSION: ON DETERMINING 
ORIGINALITY

Canada fi nally has a defi nitive standard by which works are to be 

measured and copyright conferred: only works demonstrating a more 

than trivial amount of skill and judgment will receive the benefi ts that 

copyright aff ords. This is a signifi cant improvement upon the previously 

uncertain state of Canadian originality jurisprudence. However, there is 
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no  guarantee that the originality standard as formulated by the Supreme 

Court will advance the purposes of copyright; the test has the potential to 

slip towards an extremely low threshold or a relatively high threshold.161 

With such subjective concepts at play, courts must have regard to the 

larger legal principles and policies that emanate from the CCH judg-

ment in arriving at their conclusions. The real substance of Canada’s new 

originality is the spirit in which it was conceived, and the principles and 

purposes by which it appears to have been shaped.

 First, the Supreme Court resisted a ‘sweat-based’ approach and 

excluded  labour from its test. Courts applying the new standard should 

therefore appreciate that labour per se is no longer part of the original-

ity inquiry in Canada, and that copyright is no longer to be granted as a 

reward for industriousness. As a related point, it should be borne in mind 

that a primary motivation behind the decision to exclude ‘labour’ was the 

desire to ensure that information itself remained in the public domain. 

Courts assuming that the ‘skill and judgment’ threshold is lower than the 

US equivalent should ensure that their interpretation of Canada’s origi-

nality standard does not permit a de facto monopoly over information 

contained in a copyrightable work.

 Second, courts should recall that the Supreme Court has explicitly 

rejected any requirement of ‘creativity.’ I have suggested that, implicitly, 

it sought to avoid the philosophical and political implications of the 

‘creativity’ standard. In particular, I have argued that the Court meant 

to avoid ‘creativity’ in the sense used in the Tele-Direct case: as concomi-

tant with the droit d’auteur. Therefore, it will be important for Canadian 

courts assessing copyrightability to put aside romantic authorship ideals 

and the personality-based theories of individual entitlement informed by 

the civilian tradition. The ‘skill and judgment’ test, however, retains the 

notion of authorship as involving some degree of self-expression through 

creative choice, and it is therefore well-suited to capture the notion of the 

relational author making new meaning through the re-interpretation and 

re-combination of pre-existing culture.

 Finally, but most importantly, the Supreme Court’s originality standard 

represents an attempt to strike the appropriate balance between authors’ 

interests and the public’s interests, and thereby further the stated purposes 

of copyright. This fi nal consideration should operate as the fundamental 

principle that mediates between competing visions of copyrightability; the 

appropriate construction of copyright’s central doctrine requires an appre-

ciation of copyright’s public purposes. The instrumental role of originality 

in furthering the encouragement of cultural dialogue has two important 

implications for the application of copyright doctrine. First, originality is 

not an absolute but rather a relational concept, and so it makes sense to 
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assess a work’s originality in relation to other works with which they have 

a dialogic relation. In the context of copyright litigation, this means com-

plicating the traditional originality inquiry with a simultaneous awareness 

of the relative originality of the allegedly infringing work. Second, it means 

avoiding the rigid bifurcation of copyright subsistence and infringement 

determinations, allowing the relative originality of the works at issue to 

inform every stage of the analysis, thereby ensuring that signifi cant con-

tributions to cultural dialogue are not silenced in the name of minimally 

expressive works and contrary to the social goals of copyright.

 With originality potentially freed from the assumptions and metaphors 

that have defi ned and disrupted it for so long, the approach taken by the 

Supreme Court of Canada in CCH has provided a much-needed oppor-

tunity for its re-imagination, not only in Canada but beyond. Originality 

determinations should be approached without misconceived notions of 

copyright as a natural entitlement of the author, whether born of the 

investment of labour or personality, but rather, with an eye to the goals of 

the copyright system.
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 13. Slumber-Magic Adjustable Bed Co. Ltd v. Sleep-King Adjustable Bed Co. Ltd et al. 
(1984), 3 C.P.R. (3d) 81, McLachlin J. (as she then was).

 14. Edition Hurtubise HMH Ltée v. Cégep André Laurendeau [1989] R.J.Q. 1003 (Sup. 
Ct); approved in Edutile Inc. v. Automobile Protection Assn. (1997) 81 C.P.R. (3d) 338 
(F.C.T.D.), Dubé J., and CCH Canadian Ltd v. Law Society of Upper Canada [1999] 
F.C.J. No. 1647 (F.C.T.D.), Gibson J. [CCH (FCTD)].

 15. Caron v. Association des Pompiers de Montréal Inc. (1992) 42 C.P.R. (3d) 292 (FCTD) 
at 295, 297.

 16. (1995) 62 C.P.R. (3d) 257 (FCTD) at 264 [U & R Tax].
 17. Tele-Direct (Publications) Inc. v. American Business Inc. (1995), 76 C.P.R. (3d) 296 

(FCA) at para. 17 [Tele-Direct], DeCary J.A.: ‘The 1993 North American Free Trade 
Agreement [NAFTA] amendments simply reinforce in clear terms what the state of the 
law was, or ought to have been: the selection or arrangement of data only results in a 
protected compilation if the end result qualifi es as an original intellectual creation.’

 18. Ibid. at para. 29.
 19. Ibid. at paras 15, 16 (referencing NAFTA, art. 1705).
 20. Ibid. at para. 13.
 21. Note 2 above.
 22. E.g. Prism Hospital Software, Inc v. Hospital Medical Records Institute (1994), C.P.R. 

(3d) 129; ITAL-Press Ltd v. Sicoli (1999), 86 C.P.R. (3d) 129; CCH (F.C.T.D), note 
20 above; Edutile inc. v. Ass’n pour la Protection des Automobilistes [2000] 188 D.L.R. 
(4th) 132 (F.C.A.); B & S Publications, Inc. v. Max-Contracts, Inc. [2001] A.J. No. 143; 
Robertson v. Thomson Corp. [2001] O.J. No. 3868 [Robertson]. Cf. Hager v. ECW Press 
Ltd et al. (1998) 85 C.P.R. (3d) 289 (1998), rejecting the argument that Tele-Direct 
raised Canada’s originality standard to require creativity.

 23. See Daniel Gervais, ‘Feist Goes Global: A Comparative Analysis of the Notion 
of Originality in Copyright Law’ (2002) 49 J. Copyright Soc’y U.S.A. 949 at 951 
[Gervais, ‘Feist Goes Global’]: ‘A Feist-like standard is now applied or may soon 
emerge in key common law countries.’

 24. CCH Canadian Ltd v. Law Society of Upper Canada [2002] F.C.J. No. 690 [CCH 
(FCA)] at.para. 36, Linden J.: ‘The Trial Judge interpreted Tele-Direct as altering 
the classic Anglo-Canadian standard of originality and adding new requirements of 
‘imagination’ and “creative spark”. In this, he was mistaken.’

 25. CCH Canadian Ltd v. Law Society of Upper Canada [2004] S.C.J. No 12 at para. 16 
[CCH (SCC)].

 26. CCH (FCTD), note 14 above at para. 139.
 27. 3 Omnibus Copyright Revision Legislative History: Copyright Law Revision, Part 

3 at 42–6 (1976): cited in Timothy Young, ‘Copyright Protection for Factual 
Compilations: The White Pages of the Phone Book are Not Original Enough to be 
Copyrighted – But Why?’ (1992) 17 Dayton L. Rev. 631. Cf. CCH (FCA), note 24 
above at para. 58.

 28. CCH (FCTD), note 14 above at para. 140, Gibson J.: ‘Here, faithfulness to the origi-
nal, whether or not in the public domain, is the dominant editorial value and thus, the 
creative ‘is the enemy of the true.’

 29. Ibid. at para. 116.
 30. [1990] 2 S.C.R. 467 at 478–9, McLachlin J. (as she then was).
 31. See Jane Ginsburg, ‘Creation and Value: Copyright Protection of Works of 

Information’ (1990) 90 Colum. L. Rev. 1865 at 1881–8 [Ginsburg, ‘Creation and 
Value’].

 32. CCH (FCTD), note 14 above at para. 131: quoting Decary J. in Tele-Direct, note 17 
above at 37–8.

 33. For more on the personality theory of copyright, see e.g. Justin Hughes, ‘The 
Philosophy of IP’ (1988) 77 Geo. L.J. 287; Hughes, ‘Personality Interests of Artists 
and Inventors in Intellectual Property’, (1998) 16 Cardozo Arts & Ent. L.J. 81; Peter 
Drahos, A Philosophy of Intellectual Property (Aldershot: Ashgate, 1996) at 73–4.
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 34. CCH (FCA), note 24 above at para. 52.
 35. Ibid. at para. 53.
 36. Ibid. at para. 23.
 37. 2002 S.C.C. 34 [2002] S.C.R. 336 [Théberge].
 38. Ibid. at paras 30–31.
 39. CCH (FCA), note 24 above at para. 42.
 40. See Gervais, ‘Feist Goes Global’, note 23 above at 957, noting with reference to Feist: 

‘Putting the author/creator at the center of the copyright picture by requiring evidence 
of human (intellectual) creativity does not necessarily stem from an author-friendly 
perspective or benefi t authors.’

 41. Théberge, note 37 above at para. 30.
 42. CCH (FCA), note 24 above at para. 59.
 43. CCH (SCC), note 25 above at para. 23.
 44. Ibid. at paras 23, 24.
 45. Feist, note 2 above at 1289–90.
 46. CCH (SCC), note 25 above at para. 23.
 47. Desktop Marketing Systems Pty Ltd v. Telstra Corp. Ltd [2002] F.C.A.F.C. 112 

[Telstra]. The Australian Federal Court of Appeal found copyright in telephone direc-
tories ‘because of the labour and expense involved in the compilation’ (Ibid. at paras 
438–9, Sackville J.).

 48. See Guy Pessach, ‘The Legacy of Feist Revisited – A Critical Analysis of the Creativity 
Requirement’ (2002) 36 Isr. L.R. 19 at 43 (explaining the Feist standard in light of the 
‘public-oriented justifi cation of copyright in American law’).

 49. CCH (SCC), note 25 above at para. 23.
 50. Jeremy Waldron, ‘From Authors to Copiers: Individual Rights and Social Values in 

Intellectual Property’ (1993) 68 Chicago-Kent L. Rev. 841 at 848–9: ‘The point is not 
merely that the individual rights of authors must be balanced against the social good. 
The Constitution stipulates that authors’ rights are created to serve the social good, so 
any balancing must be done within the overall context of the public good.’

 51. R.W.M. Dias, ‘The Value of a Value-Study of Law’ (1965) 28 M.L.R. 397 at 400, cited 
in Alan Story, ‘Burn Berne: Why the Leading International Copyright Convention 
Must be Repealed’ (2003) 40 Hous. L. Rev. 763 at 793.

 52. In Freedman, note 11 above at 576. Freedman goes on to quote H. Perleman, ‘Taking 
the Protection-Access Tradeoff  Seriously’ (2000) 53 Vand. L. Rev. 1831 at 1834: ‘[I]n 
the contest between property rights and access rights, property rights have the home 
fi eld advantage. The incentives created by property rights are clear and the rhetoric is 
powerful.’

 53. [1900] AC 539 (HL) [Walter].
 54. Cf. Abraham Drassinower, ‘Sweat of the Brow, Creativity and Authorship: On 

Originality in Canadian Copyright’ (2003–04) 1 U. of Ottawa L. & Tech. J. 107 at 
112–16.

 55. Walter, note 53 above at 562: ‘The word “author” . . . seems to me to present a crite-
rion consistent with the widest application of the Act to all who can claim as embody-
ing their own thought, whether humble or lofty, the letterpress of which they assert the 
authorship.’

 56. Ibid. at 555: ‘[A] reporter of a speech under the conditions existing in this case is the 
meritorious producer of the something necessary to constitute him an “author” within 
the meaning of the Copyright Act.’

 57. Ibid. at 547: ‘The question here is solely whether this book . . . can be copied by 
someone else than the producers of it (I avoid the use of the word ‘author’)’.

 58. Ibid. at 545: ‘I should very much regret it if I were compelled to come to the conclu-
sion that the state of the law permitted one man to make profi t and to appropriate to 
himself the labour, skill, and capital of another.’

 59. Ibid. at 552: ‘It is a sound principle that a man shall not avail himself of another’s skill, 
labour and expense by copying the written product thereof. To quote the language 
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of North J. in another case: “For the purposes of their own profi t they desire to reap 
where they have not sown, and to take advantage of the labour and expenditure of the 
plaintiff s . . . for the purpose of saving labour and expense to themselves.” ’

 60. See e.g. B.C. Jockey Club., note 12 above at 286, approving the following statement 
from Hogg v. Scott (1874) Eq. 444 at 485: ‘[T]he defendant is not at liberty to use or 
avail himself of the labour which the plaintiff  has been at for the purpose of producing 
his work; that is, in fact, merely to take away the result of another man’s labour or, in 
other words, his property.’

 61. Walter, note 53 above at 559: ‘Without [the reporter’s] brain and handiwork the 
book would never have had existence, and the words of Lord Rosebery would have 
remained unrecorded. . . . [B]y [the report] in The Times the thousands of the readers 
of that journal might be truthfully and accurately informed of those intellectual and 
interesting utterances of Lord Rosebery which they had not been privileged to hear. I 
think, for the reasons I have given, that the proprietors of The Times have copyright 
in the article and reports in question.’

 62. Note 2 above at 1291.
 63. CCH (SCC), note 25 above at para. 22.
 64. Note 12 above. See also Weetman (c.o.b. Beta Digital Mapping) v. Baldwin, 2001 

BCPC 292; and B & S Publications Inc. v. Max-Contracts Inc., note 31 above.
 65. B.C. Jockey, note 12 above at para. 3.
 66. Ibid. at para. 2.
 67. Ibid. at para. 5.
 68. Ibid. at para. 8.
 69. Ibid. at para. 6, citing Laddie, Prescott and Vitoria, The Modern Law of Copyright 

(London: Butterworths, 1980) at para. 2.65; and Ibid. at para. 7, citing Harold Fox, 
The Canadian Law of Copyright and Industrial Designs, 2nd edn (Toronto: Carswell, 
1967) at 329.

 70. B.C. Jockey, Ibid. at para. 6, citing Wood V.-C. in Scott v. Stanford (1867), L.R. 3 Eq. 
718 at 724 (cited in Laddie, Prescott and Vitoria, note 69 above at para. 2.65).

 71. If copyright protects the author’s industrious eff ort in compiling material, it follows 
that ‘the copyright in such a work may be infringed by appropriating an undue 
amount of material.’ Ibid. at para. 6, citing Laddie, Prescott and Vitoria, note 69 
above at para. 2.65.

 72. See Norman Siebrasse, ‘Feist Is Not and Should Not Be the Law in Canada’ (1994) 11 
C.I.P.R. 191.

 73. As famously stated in the English case of Kelly v. Morris [1866] L.R. 1 Eq. 697 at 
701–02: ‘A subsequent compiler is bound to set about doing for himself that which 
the fi rst compiler has done. In case of a road-book, he must count the milestones for 
himself.’

 74. See Feist, note 2 above at 1292, stating that a ‘sweat of the brow’ standard means that 
‘authors are absolutely precluded from saving time and eff ort by relying upon the facts 
contained in prior works. In truth, “it is just such wasted eff ort that the proscription 
against the copyright of ideas and facts . . . [is] designed to prevent.” ’

 75. CCH (SCC), note 25 above at para. 24.
 76. See Ibid. at para. 15: a higher standard ‘helps ensure that copyright protection only 

extends to the expression of ideas as opposed to the underlying ideas or facts.’ Cf. 
Ibid. at para. 23: ‘[It] helps ensure that there is room for the public domain to fl our-
ish as others are able to produce new works by building on the ideas and information 
contained in the works of others.’

 77. See Feist, note 2 above at 1289: ‘No matter how original the format, however, the facts 
themselves do not become original through association. . . . This inevitably means that 
the copyright in a factual compilation is thin. Notwithstanding a valid copyright, a 
subsequent compiler remains free to use the facts contained in another’s publication 
to aid in preparing a competing work, so long as the competing work does not feature 
the same selection and arrangement.’
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 78. See IceTV Pty v. Nine Network Australia Pty Ltd [2009] HCA 14 at paras 45–8 
[IceTV]; Telstra Corporation Limited v. Phone Directories Company Pty Ltd [2010] 
FCA 44.

 79. IceTV, Ibid. at paras 49, 52–4.
 80. See Ibid. at para 28: ‘That facts are not protected is a crucial part of the balancing of 

competing policy considerations in copyright legislation. The information/expression 
dichotomy, in copyright law, is rooted in considerations of social utility. Copyright . . . 
does not confer a monopoly on facts or information because to do so would impede 
the reading public’s access to and use of facts and information. Copyright is not given 
to reward work distinct from the production of a particular form of expression.’ See 
also Ibid. at para. 131: ‘The Act does not provide for any general doctrine of “misap-
propriation” and does not aff ord protection to skill and labour alone.’

 81. Britain looks unlikely to go down this path, however: see Football Dataco Ltd & Ors 
v. Brittens Pools Ltd & Ors [2010] EWHC 841 (Ch) at [81]–[82] [Football Dataco]. 
Canadian courts applying CCH should have regard only to the skill and judgment 
involved in the expression of a work, and not all of the skill and judgment involved in 
the production of a compilation work.

 82. In fact, ‘there is no clear authoritative statement that the exercise of considerable 
labour is suffi  cient in itself to confer copyright protection, and that therefore the 
sweat of the brow doctrine is part of UK copyright law.’ Mark J. Davison, The Legal 
Protection of Databases (Cambridge: Cambridge University Press, 2003) at 143.

 83. Ladbroke (Football) Ltd v. William Hill (Football) Ltd [1964] 1 All E.R. 465 (HL) 
[Ladbroke], cited in Ibid. at 144 [emphasis added].

 84. Ibid. at 273 [emphasis added].
 85. [1959] 1 Ch 63 at 65–2, cited in Davison, note 82 above at 144 [emphasis added].
 86. G.A. Cramp & Sons Ltd v. Frank Smythson Ltd [1944] A.C. 329 [Cramp]. Cf. Kelly v. 

Morris, note 73 above.
 87. Cramp, Ibid. at 336: ‘[E]ven functional matter must be the product of principled con-

struction of authorship (‘taste or judgment’), to attract proprietary protection.’
 88. Ibid., Lord Porter.
 89. See e.g. Designers Guild Ltd v. Russell Williams (Textiles) Ltd [2001] 1 All E.R. 700: 

Lord Hoff man understood originality ‘in the sense of the contribution of the author’s 
skill and labour,’ (Ibid. at para. 27); Lord Bingham explained that copyright vested in 
‘anyone who by his or her own skill and labour creates an original work’ (Ibid. at para. 
2). See also Newspaper Licensing Agency Ltd v. Marks & Spencer plc [2002] R.P.C. 4.

 90. Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 
on the Legal Protection of Databases [1996] O.J. L77/20, art. 3.1: ‘[D]atabases which, 
by reason of the selection or arrangement of their contents, constitute the author’s 
own intellectual creation shall be protected as such by copyright.’ Cf. ss 3 and 3A of 
the British Copyright, Designs and Patents Act 1988.

 91. Laddie, Prescott and Vitoria, The Modern Law of Copyright and Designs, 3rd edn 
(London: Butterworths, 2000) §30.27; cited in Football Dataco, note 81 above at para. 
85.

 92. Football Dataco, Ibid.
 93. Ibid. at paras 41–3.
 94. Cf. Davison, note 82 above at 144: ‘The consensus of opinion amongst academic 

writers is that the standard of originality under UK copyright law is either a sweat of 
the brow standard, or one very close to it in which sweat of the brow, coupled with 
a very small amount of creativity, will be suffi  cient.’ In my opinion, the UK position 
is best described as coupling sweat of the brow with a small amount of skill and/or 
judgment.

 95. Ibid. at 143.
 96. Note 17 above.
 97. See Tanya Aplin, ‘When are Compilations Original? Telstra Corporation v. Desktop 

Marketing Systems Pty Ltd’ (2001) 23:11 Eur. I.P. Rev. 543 at 546. Aplin cites in 
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support: BBC v. Wireless League Gazette Publishing Co. [1926] Ch. 433; Purefoy 
Engineering Co. Ltd v. Sykes Boxall & Co. Ltd (1955), 72 R.P.C. 89; Kalamazoo (Aust) 
Pty Ltd v. Compact Business Systems Pty Ltd (1984), 84 F.L.R. 101; T.R. Flanagan 
Smash Repairs Pty Ltd v. Jones (2000), 48 I.P.R. 19.

 98. Davison, note 82 above at 14.
 99. CCH (SCC), note 25 above at para. 24.
 100. Note 22 above.
 101. Ibid. at para. 34, Weiler J.A.
 102. Ibid. at para. 51.
 103. CCH (SCC), note 25 above at para. 23.
 104. Ibid. This refers back to the Supreme Court’s statement of copyright’s purposes in 

Théberge, note 37 above at paras 30–31.
 105. CCH (SCC), note 25 above at para. 15.
 106. Ibid at para. 23.
 107. ‘Justice O’Connor’s concerns [in Feist] about the ‘sweat of the brow’ doctrine . . . also 

resonate in Canada. I would not, however, go as far as O’Connor J. in requiring that 
a work possess a minimal degree of creativity to be considered original.’ Ibid at para. 
22.

 108. CCH (SCC), note 25 above at para. 24.
 109. See Thomas Dreier and Gunnar Karnell, ‘Originality of the Copyright Work: A 

European Perspective’ (1992) 39 J. Copyright Soc’y USA 289 at 290: ‘[N]ovelty has 
acquired a distinct meaning in intellectual property language. It may, therefore, not 
seem advisable to dilute it or give it a particular additional copyright meaning.’

 110. Note 2 above at 1287–8. In support of the originality of identical but independent 
creations, the Court cited Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49 (2d 
Cir. 1936) at 54.

 111. Drassinower, note 54 above at n. 57. See also Daniel J. Gervais, ‘Canadian Copyright 
Law Post-CCH’ (2004) 18 I.P.J. 131 at 139; Teresa Scassa, ‘Recalibrating Copyright 
Law? A Comment on the Supreme Court of Canada’s Decision in CCH Canadian 
Limited et al. v. Law Society of Upper Canada’ (2004) 3 C.J.L.T. 89 at 90–91 [Scassa, 
‘Recalibrating Copyright Law?’].

 112. Ryan Littrel, ‘Toward a Stricter Originality Standard for Copyright Law’ (2001) 43 
B.C.L. Rev. 193 at 201: ‘[T]he author’s personal contribution, rather than the work 
itself, is the dispositive criterion.’ See also Dreier and Karnell, note 109 above at 
290–91: ‘What is not new from a strict point of view (absolute novelty) can be seen as 
subjectively new and thereby worthy of copyright, only if the person who brought the 
item into being did not know of any such earlier item’. The criteria for originality thus 
‘inhere in the person who creates the work.’

 113. Pursuant to Art. 112(1) C.P.I., the Code of Intellectual Property protects the rights 
of authors in ‘all works of the mind.’ French jurisprudence requires that the author 
shows his or her personality in the work, which at a minimum involves some intellectu-
ally creative choice. See Daniel Gervais, La Notion d’Oeuvre Dans La Convention de 
Berne et en Droit Comparé (Genève, France: Librarie Droz, 1998) at 85–6.

 114. See A. Lucas and A. Plaisant, ‘France’ in M.B. Nimmer and P.E. Geller (eds), 
International Copyright Law and Practice (New York: Matthew Bender, 1999) at 
4, cited in Davison, note 82 above at 114. See also Elizabeth F. Judge and Daniel 
Gervais, ‘Of Silos and Constellations: Comparing Notions of Originality in Copyright 
Law’ (2009) 27 Cardozo Arts & Ent. L.J. 375 at 378–9.

 115. Charles Taylor describes ‘this new power of expressive self-articulation’ and its role 
in the Romantic period and defi nitions of the modern self, in Taylor, note 8 above at 
389–90.

 116. See Ginsburg, ‘Creation and Value’, note 31 above at 1881–8, discussing personality, 
individuality and authorship; see also, Ginsburg, ‘A Tale of Two Copyrights: Literary 
Property in Revolutionary France and America’ (1991) 64 Tul. L. Rev. 991.

 117. See Thomas Dreier, ‘Balancing Proprietary and Public Domain Interests: Inside or 
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Outside of Proprietary Rights?’ in Dreyfuss, Zimmerman and First (eds), Expanding 
the Boundaries of Intellectual Property: Innovation Policy for the Knowledge Society 
(New York: Oxford University Press, 2001) fi rst page of essay at 298. For a detailed 
comparison of common law and continental perspectives, see Alain Strowel, ‘Droit 
D’Auteur and Copyright: Between History and Nature’ in Brad Sherman and Alain 
Strowel (eds), Of Authors and Origins: Essays on Copyright Law (Oxford: Clarendon 
Press, 1994) 235.

 118. Alain Strowel, Droit d’auteur et copyright – Divergences et convergences: étude de droit 
comparé (Paris: L.G.D.J., 1993) at 19–20, cited in Théberge, note 37 above at para. 62.

 119. Ibid. at para. 116, Gonthier J.
 120. Pierre-Emmanuel Moyse, ‘La nature du droit d’auteur: droit de propriété ou monop-

ole?’ (1998) 43 McGill L.J. 507 at 562, cited in Théberge, note 37 above at para. 116.
 121. See e.g. James Boyle, Shamans, Software and Spleens: Law and the Construction 

of the Information Society (Cambridge: Harvard University Press, 1996); Litman, 
note 5 above; Peter Jaszi, ‘Toward a Theory of Copyright: The Metamorphoses 
of “Authorship” ’ (1991) 1991 Duke L.J. 455; Peter Jaszi, ‘On the Author Eff ect: 
Contemporary Copyright and Collective Creativity’ (1991/92) 10 Cardozo Arts & Ent. 
L.J. 293; Martha Woodmansee and Peter Jaszi (eds), The Construction of Authorship: 
Textual Appropriation in Law and Literature (Durham: Duke University Press, 1994). 
Cf. Mark Lemley, ‘Romantic Authorship and the Rhetoric of Property’ (1997) 75 Tex. 
L. Rev. 873.

 122. Pessach, note 48 above at 43.
 123. Drassinower, note 54 above at 117–18.
 124. This being the goal of Canada’s Copyright Act according to the Supreme Court: 

Théberge, note 37 above at paras 30–31; CCH (SCC), note 25 above at para. 10.
 125. Tele-Direct, note 17 above at 31–32.
 126. Freedman, note 11 above at 591.
 127. Cf. CCH (SCC), note 25 at paras 22, 24.
 128. 945 F.2d 509 (2d Cir. 1991)
 129. Note 22 above.
 130. See e.g. CCC Information Services Inc. v. Maclean Hunter Market Reports Inc., 44 

F.3d 61 (2d Cir. 1994), cert. denied, 516 U.S. 817 (1995), fi nding copyright in a work 
documenting the resale value of diff erent makes/models of cars. A parallel can be 
drawn with Edutile Inc. v. Ass’n pour la Protection des Automobilistes, note 22 above, 
in which the Canadian court applied the Tele-Direct creativity test and found copy-
right in a price guide for used cars.

 131. Feist, note 2 above, quoting 1 M. Nimmer and D. Nimmer, Copyright §1.08[C][1].
 132. See e.g. Matthew Bender & Co. v. West Publishing Co., 158 F.3d 674 (2d Cir. 1998) at 

677, cert. denied, S. Ct. 526 U.S. 1154 (1999), denying copyright in the pagination and 
editing of Westlaw’s published court reports on the basis that choices on selection and 
arrangement were ‘obvious, typical, and lacking even minimal creativity.’ Similarly, 
the Supreme Court of Canada denied protection to edited judicial reasons in CCH, 
note 25 above at para. 35: ‘Any skill and judgment that might be involved in making 
these minor changes and additions to the judicial reasons are too trivial to warrant 
copyright protection. . . . [They] are more properly characterized as a mere mechanical 
exercise.’

 133. Cf. Gervais, ‘Canadian Copyright Law Post-CCH’, note 111 above at 139: ‘the 
Supreme Court chose a “middle path” only in appearance. In fact, Canada has 
taken on a standard essentially identical to that of our American neighbours’. 
Gervais describes the ‘skill and judgment’ test as ‘functionally indistinguishable from 
the modicum of creativity test explicated in Feist’ (Ibid. at 167). See also, Scassa, 
‘Recalibrating Copyright Law?’, note 111 above at 91: ‘[I]t is diffi  cult to see how, in 
terms of practical eff ect, a non-trivial exercise of skill and judgment will amount to 
anything other than a “spark” of creativity.’ Cf. Judge and Gervais, note 114 above at 
406–07.
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 134. See Scassa, ‘Recalibrating Copyright Law?’, Ibid. at 91.
 135. Feist, note 2 above at 1289 (quoting Ginsburg, ‘Creation and Value’, note 31 above at 

1868); CCH (SCC), note 25 above at para. 22.
 136. Feist, note 2 above at 1296; CCH (SCC), note 25 above at para. 16.
 137. Gervais explains creativity in terms of creative choice: ‘[A] creative choice is one made 

by the author that is not dictated by the function of the work, the method or technique 
used, or by applicable standards or relevant “good practice”. Conversely, purely arbi-
trary or insignifi cant selection is insuffi  cient. A conscious, human choice must have 
been made, even though it may be irrational.’ Gervais, ‘Feist Goes Global’, note 23 
above at 976–7.

 138. Indeed, a work may exhibit creativity but fall short of displaying skill and judgment. 
For example, the spontaneous scribbling of a young child might involve archetypal 
creativity while demonstrating little or none of the skill or judgment required by the 
CCH standard.

 139. Drassinower, note 54 above at n. 57.
 140. [1980] 10 D.L.R. (3d) 249.
 141. U.S. Const. art. I, §8 reads: ‘Congress shall have the power . . . to promote the 

Progress of Science and the useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive right to their respective Writings and Discoveries.’ No equiva-
lent statement exists in Canadian law (which is not to say that no equivalent purpose 
exists).

 142. CCH (FCA), note 24 above at paras 28, 52.
 143. See e.g. Delrina Corp. v. Triolet Systems Inc., (2002 O.J. No. 3729; leave to appeal 

denied [2002] S.C.C.A. No. 189); cf. Computer Associates International, Inc. v. Altai, 
Inc., 982 F.2d 693 (2d Cir. 1992). See also Robertson v. Thomson Corp. [2006] 2 S.C.R. 
363; cf. NY Times Co. v. Tasini, 533 U.S. 483 (2001). Even when Canadian courts 
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PART III

Use, transformation and ‘appropriation’: 
exploring the limits of copyright
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6.   Fair dealing and the purposes of 
copyright protection

6.1  INTRODUCTION

As the preceding chapters have shown, copyright law and policy have 

suff ered at the hands of a theoretical framework ill suited to copyright’s 

subject matter and purpose. Forced into the box of possessive individual-

ism, the author-fi gure has been misconstrued as the isolated originator 

of meaning; the work has been reduced to an object of property; and the 

copyright system itself has been miscast as an institution meant to guar-

antee the protection of authors’ natural proprietary entitlements. I have 

argued that a theoretical shift – away from an author-oriented deontology 

and towards a public-oriented teleology – is necessary if copyright is to 

encourage active participation in the creation and exchange of intellectual 

expression. In Chapter 5, I considered what this might mean in the context 

of originality determinations. Drawing upon the CCH case, I argued that a 

focus on the public interest provides the impetus necessary to depart from 

author-based reasoning and, consequently, reins in the scope of protection 

that copyright aff ords. In Chapter 6, I want to extend this reasoning into a 

discussion about the rights and interests of users of copyrighted materials. 

Just as a rights-based account of copyright expands the scope of protection 

by lowering the originality threshold, it also does so by limiting exceptions 

to infringement and discounting the claims of users in relation to protected 

works.

 The theories of dialogism and relational selfhood explored in Chapter 3 

led me to conclude that a justifi able copyright system must be capable 

of recognising and valuing the derivative, collaborative and communi-

cative nature of creativity. Part III of this book tackles the challenge of 

accommodating the public’s use, transformation and reinterpretation of 

protected works within a copyright system premised on private exclusivity 

and control. I begin, in Chapter 6, with an examination of the fair dealing 

defence and its American equivalent, fair use. Chapter 7 will continue to 

explore the appropriate limits of the copyright owner’s control, examining 

the relationship between copyright protection and freedom of  expression. 

Through these chapters, I hope to show that a property rights-based 
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156 Copyright, communication and culture

model, which focuses on the individual author-owner and overlooks the 

dialogic nature of expression, is not equipped either to respond to the 

needs and interests of users or to refl ect the importance of downstream, 

derivative uses of protected works for society.

6.2  INTRODUCING FAIR DEALING

The fair dealing defence (and its US equivalent, fair use) performs an 

integral function within the copyright system: it permits substantial uses 

of copyright-protected works, which would otherwise be infringing, in 

order to ensure that copyright does not defeat its own ends. By creating 

the necessary ‘breathing space’1 in the copyright system, the fair dealing 

defence acknowledges the collaborative and interactive nature of cultural 

creativity, recognising that copyright-protected works can be used, copied, 

transformed and shared in ways that further – as opposed to undermine 

– the purposes of the copyright system. If copyright is to be justifi ed as a 

means to encourage the creation and exchange of intellectual works to 

the benefi t of authors and society as a whole, then a suitable fair dealing 

defence is essential to that justifi cation.

 Unfortunately, the state of Canadian jurisprudence on fair dealing, 

much like that of the United Kingdom, has tended not to refl ect the 

critical nature of the role that it plays. Rather, fair dealing was for many 

years all but redundant in the Canadian courts: rarely raised and cursorily 

rejected. In recent years, it has made more frequent appearances in judi-

cial decisions, but without much more success. It is only with the appel-

late decisions issued in the case of CCH Canadian Ltd v. Law Society of 

Upper Canada2 that we have begun to see a reversal in the misfortunes of 

fair dealing in Canada. In CCH, both the Federal Court of Appeal and 

the Supreme Court rejected the strict construction of fair dealing that 

had characterised judicial decision-making, and insisted upon the integral 

nature of fair dealing in copyright policy.3

 Just as it did in Chapter 5, then, Canada provides an interesting context 

in which to examine the evolving role and interpretation of fair dealing, 

setting it against a shift in the larger theoretical model used to justify the 

copyright system. The Canadian jurisprudence before and after this shift 

reveals how the restrictive construction of fair dealing is the obvious result 

of an author-centred approach to copyright; a focus on the public as an 

intended benefi ciary of the copyright system entails a more expansive 

interpretation of user rights and exceptions, situating them at the heart of 

the copyright system.

 By way of introduction to fair dealing, this section goes on to briefl y 
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describe the historical origins of fair dealing. Section 3 surveys fair 

dealing jurisprudence in Canada, examining how the face of fair dealing 

has changed with the CCH case and the more general shift in Canadian 

copyright policy away from its traditional preoccupation with authors’ 

rights. The optimism generated by this case4 is tempered, however, by 

a concern with the statutory formation of the fair dealing provisions, 

which continues to refl ect a vision of fair dealing as a narrow exception 

to the copyright rules.5 As such, Section 4 makes out the argument that 

the rigid fair dealing provisions currently found in Canada’s Copyright 

Act – which resemble those of Britain and Australia – should be replaced 

with an open-ended defence similar in form to the United States’ fair 

use defence. It is acknowledged, however, that the move to an open-

ended fair use defence cannot, in itself, guarantee the necessary space 

for downstream use in the digital age. As the US experience reveals, the 

kind of cultural engagement protected by fair use still requires both an 

overarching commitment to copyright’s public purposes, and a safeguard 

against technical controls, which have the capacity to render user excep-

tions eff ectively redundant. I will argue that any legal protection aff orded 

to technical protection measures must respect the rights of users and 

the limits of the copyright monopoly, or risk defeating the goals of the 

 copyright system.

6.2.1  The Origins of Fair Dealing

While the fi rst modern copyright law, the Statute of Anne (1710), con-

tained no exceptions or defences of the type commonly found in modern 

copyright statutes, the judiciary quickly rose to the challenge of protecting 

other publishers and the public interest, accepting as a matter of princi-

ple that there are circumstances in which unauthorised reproduction of 

part of another’s work can be justifi ed.6 The introduction and develop-

ment of the fair use exception occurred in the British common law over 

the hundred years between 1740 and 1840, gradually culminating in ‘a 

relatively cohesive set of principles’.7 In 1740, Lord Chancellor Hardwicke 

discussed the possible defence in a copyright action of so-called ‘abridge-

ment’ in the case of Gyles v. Wilcox. Lord Hardwicke LC opined that a 

work that would normally constitute an infringement of copyright could 

avoid liability on the basis that it was a ‘real and fair abridgement’ of prior 

work. He reasoned that ‘the invention, learning, and judgment of the 

author is shewn’ in such abridgements such that they are best regarded as 

‘new’ works that ‘in many cases are extremely useful.’8

 In the 1752 case of Tonson v. Walker, Lord Chancellor Hardwicke was 

again faced with deciding whether a work constituted a fair abridgement 
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158 Copyright, communication and culture

or an infringing copy, or in his terms, ‘whether the alterations make it a 

new work, or are intended evasively to colour a new edition.’9 Because 

the original author had compiled 1500 notes for an edition of Milton’s 

poems while the alleged infringement contained only 28 additional notes, 

Lord Hardwicke LJ concluded that, although ‘[a] fair abridgement would 

be entitled to protection, . . . this [was] a mere evasion.’10 The subsequent 

cases of Dodsley v. Kinnersley11 and Macklin v. Richardson12 went some 

way towards establishing the relevance of use for the purpose of review in 

infringement determinations, as well as the relevance of the eff ect on the 

market for the original work. In Dodsley the court found that an extract 

of Samuel Johnson’s work published in a magazine did not constitute an 

infringement under the copyright statute; previous publications of extracts 

had not aff ected the market for or value of the original, and so ‘could not 

tend to prejudice the plaintiff s.’13 In Macklin, it was held that a magazine’s 

publication of the fi rst act of a play was not an abridgement and would 

be of ‘great injury’ to the plaintiff .14 As William Patry observes, this case 

implicitly provided the basis for ‘the principle that a review may not 

 supplant the market for the work itself.’15

 In 1803, in the case of Cary v. Kearsley, Lord Ellenborough’s judgment 

was the fi rst to recognise the concept of fair use as distinguished from fair 

abridgement: as opposed to capturing the essence of the original work 

in a reduced form, the second author/fair user made ‘use of another’s 

labour for the promotion of science and the benefi t of the public.’16 Lord 

Ellenborough thus regarded the issue as ‘whether what is so taken . . . 

from the plaintiff ’s book, was fairly done with the view of compiling a 

useful book for the benefi t of the public, upon which there had been a 

totally new arrangement of such matter – or taken colourably, merely with 

a view to steal the copyright of the plaintiff .’17 Ellenborough also indicated 

that, where a work was taken animo furandi, a plaintiff  would be deprived 

of the fair use defence. Patry observes that this condition – which requires 

a fi nding of good faith and fair dealing through both a moral inquiry and 

an evaluation of creative eff ort – is very much alive in modern fair use 

litigation.18

 By early in the nineteenth century, then, the fair use or fair dealing 

defence was already beginning to resemble its modern form. Indeed, the 

much-quoted explanation off ered in the Cary case continues to provide 

the basis for recognition of fair use: ‘[W]hile I shall think myself bound 

to secure every man in the enjoyment of his copyright, one must not put 

manacles on science.’19 Over the following decades, the doctrine and its 

requirements were gradually concretised by the courts.20 The actual term 

‘fair use’ in respect of extracting fi rst appeared in the case of Lewis v. 

Fullarton in 1839. Lord Langdale rejected the defence, reasoning that the 
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defendant had not made productive or creative use of the work, having 

expended ‘no other labour . . . than in copying the Plaintiff ’s work.’21 As 

such, the allegedly infringing work simply involved ‘communication of the 

same knowledge’22 as was contained in the original. Mere repetition of the 

plaintiff ’s work conferred no notable advantage upon the public, and it 

was apparently for this reason that Lord Langdale refused to fi nd fair use.

 In the United States, fair use similarly evolved as judge-made law based 

on the principles and practices that had emerged in the English courts. 

In the 1841 case of Folsom v. Marsh, Justice Story cited the English fair 

abridgment cases with approval and confi rmed that ‘a reviewer may fairly 

cite largely from the original work, if his design be really and truly to use 

the passages for the purposes of fair and reasonable criticism.’23 Justice 

Story famously provided, in this case, the principles upon which fairness 

was to be judged:

In short, we must often, in deciding questions of this sort, look to the nature 
and objects of the selections made, the quantity and value of the materials used, 
and the degree in which the use may prejudice the sale, and diminish the profi ts, 
or supersede the objects, of the original work.24

 Although the initial development of a concept of fair use was somewhat 

piece-meal, and was carried out absent of any broad statement of ration-

ale behind the concept, the early cases seem to support the suggestion that 

fair uses were permitted because they involved ‘originality on the part of 

the . . . user as manifested in a new work that also promoted the progress 

of science and thereby benefi ted the public.’25 While this might be con-

strued in part as recognition of the eff ort expended in the creation of this 

cognisably ‘new work’, the value attributed to the second work was based 

on its perceived ‘newness’. Newness was regarded as pertaining to public 

benefi t by virtue of its contribution to knowledge and encouragement of 

learning.26 As Kathy Bowrey concludes, ‘[w]ith fair use there was more 

involved than simply equating “originality” with the plaintiff ’s eff ort and 

protecting that contribution. A fi nding of “piracy” was reserved for the 

cases where there was no public interest being served by the defendant’s 

taking.’27

 The origins of the fair use defence therefore lie in precisely the kind of 

relational, contextual and public interest-oriented reasoning discussed at 

the close of Chapter 5 with regard to originality. By having regard to the 

relative contributions of both the plaintiff  and defendant’s works, as well 

as the extent to which each contribution advanced public learning and the 

spread of knowledge, courts were able to resolve copyright disputes in a 

way that avoided the kind of absolutism typical of a pure property rights-

based approach; instead, the concepts of fair abridgment, fair use and 
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160 Copyright, communication and culture

legitimate taking permitted the nuanced application of copyright in a way 

that cohered with the recognised social goals of the copyright system.

6.2.2  The Restriction of Fair Dealing

As Robert Burrell has argued, the judiciary that was so active in develop-

ing the defence subsequently proved active in reining it in. The shift away 

from a principled fair use defence towards a restrictive fair dealing defence 

is often attributed to the codifi cation of fair dealing in the UK law. The 

doctrine that had developed in the courts over almost two centuries made 

its fi rst statutory appearance in the United Kingdom in section 2(1)(i) of 

the Copyright Act 1911,28 which provided that ‘any fair dealing with any 

work for the purposes of private study, research, criticism, review or news-

paper summary’ would not constitute an infringement of copyright. The 

introduction of limited purposes for which fair dealing could be claimed 

looks, in retrospect, to have restricted, or at least frozen, the doctrine as 

developed by the courts. The evidence tends to suggest, however, that this 

provision was intended to codify the existing law rather than to mark the 

start of a less fl exible approach to copyright exceptions.29

 Nevertheless, what followed was a gradual development of a more 

restrictive view of fair dealing as necessarily confi ned to the list of 

approved purposes which should themselves be narrowly construed.30 

As part of the same process, the fair dealing test came to be treated com-

pletely independently of the new substantial part test, such that courts 

would determine whether a use was substantial and therefore prima facie 

infringing before assessing the availability of a fair dealing defence.31 This 

bifurcated approach had the eff ect of reducing fair dealing to a minimal 

carve-out from the extensive rights of the copyright owner, such that any 

minimally substantial use was regarded as an incursion onto the property 

rights of the owner, which could be excused only in a limited number of 

specifi c circumstances.

 Burrell suggests that this gradual restriction of fair dealing by the courts 

should undermine the common perception of the judiciary as the active 

guardian of the public interest in copyright law; indeed, he argues, the 

original development of fair dealing was little more than a necessary limit 

on the massive expansion of copyright eff ected by the judiciary since the 

enactment of the Statute of Anne.32 Viewed from this perspective, ‘subse-

quent cases which narrowed the fair abridgement/fair use principle look 

much less like an attempt to step back from an overly broad judicially 

created exception and much more like a further extension of owners’ 

rights.’33 However we explain this apparent shift in judicial attitudes 

towards fair dealing, it seems clear that, as the perception of copyright as 
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an object of property grew throughout the latter part of the nineteenth and 

much of the twentieth century, the fair use doctrine found itself on increas-

ingly uncertain footing. The resultant fair dealing defence thus came to 

refl ect little more than ‘a reluctant but necessary concession to users.’34

 As Burrell explains, there are two diff erent approaches that can be taken 

to user exceptions in copyright legislation: ‘The fi rst approach is to provide 

a small number of generally worded exceptions . . . The second approach 

is to provide for a larger number of much more specifi c exceptions encom-

passing carefully defi ned activities’.35 The Copyright Act 1911 is arguably 

the origin of the latter approach and, because it was imperial legislation, 

this approach to copyright exceptions is now found in various forms 

across the Commonwealth, from Canada, Australia and India to Ireland, 

New Zealand and Singapore.36 In contrast, the trajectory of fair use in the 

United States has remained closely aligned with the fi rst approach. As 

we will see in the course of this chapter, the divergence between the fi rst 

and second approach to user exceptions in copyright law has a signifi cant 

impact on the capacity of copyright to advance the public purposes that 

justify its existence.

6.2.3  Fair Dealing v. Fair Use: Contrasting Concepts

The scope and application of the fair use principles drawn from British 

jurisprudence continued to develop in the US courts throughout much 

of the twentieth century without being restricted to specifi c purposes 

cemented in legislation. This large body of evolving and sometimes con-

tradictory case law led one court to describe the issue of fair use as ‘the 

most troublesome in the whole law of copyright.’37 By the 1960s, however, 

the purpose and role of fair use came to be understood in the context of 

the overall purposes of the US copyright system. In Rosemont Enterprises 

Inc. v. Random House, the court explained that the ‘fundamental justifi ca-

tion for the [fair use] privilege lies in the constitutional purpose in granting 

copyright protection “to promote the progress of science and the useful 

arts.” ’38 From a policy perspective, this purposive rationale for fair use 

avoids its marginalisation as a limited exception by acknowledging the 

role that it plays in the furtherance of copyright’s public goals.39

 When fair use was eventually codifi ed in the United States, in section 

107 of the Copyright Act of 1976,40 its statutory form was explicitly 

intended neither to modify nor to crystallise the common law doctrine as 

it had developed in the jurisprudence.41 Rather than restricting fair use to 

certain specifi ed purposes, as the British 1911 Act had done, the defence 

was left open-ended in its potential applicability, and the factors identifi ed 

for consideration in assessing the fairness of a use essentially mirrored 
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162 Copyright, communication and culture

those articulated by Justice Story in 1941.42 Section 107 thus refl ected a 

particular understanding of the fair use doctrine as ‘an equitable rule of 

reason’, such that ‘no generally applicable defi nition is possible, and each 

case raising the question must be decided on its own facts’.43 The result has 

been a fair use defence in US law that more closely refl ects the origins and 

purposes of the fair use defence as originally conceived in the eighteenth 

century jurisprudence: that is, as a way to safeguard, on a case-by-case 

basis, the public interest that the copyright system is expected to serve.

 Perhaps more important than the specifi c statutory formulation of the 

defence, however, is the perceived function of fair dealing that its statutory 

form both embodies and perpetuates. In the United States, the application 

of fair use is facilitated by its connection to the constitutionally prescribed 

and widely acknowledged public purposes of copyright; where fair use is 

a right reserved by the public in return for the grant of copyright protec-

tion, ‘it is very diffi  cult to justify the grant and enforcement of one without 

the protection of the other’.44 In the United Kingdom and Canada, fair 

dealing has long been at the mercy of a copyright system whose justi-

fi cations have been framed in terms of the author’s entitlement. In this 

context, the way in which fair dealing serves the public purposes of the 

system is easily obscured beneath the mass of individual property rights 

and economic interests that defi ne the system. Where permitted uses are 

viewed as an exception to the property rights of the entitled author-owner, 

they are ‘grudgingly given and therefore easy to remove.’45

 Fair dealing is thus aptly described as ‘the battleground state of copy-

right politics’.46 If we understand copyright norms to be concerned prima-

rily with the rights of authors and owners, allowing otherwise infringing 

uses without requiring permission or compensation might seem incompat-

ible with – or at least undesirable in light of – this normative foundation. 

It accordingly makes sense, from this perspective, to have a narrow fair 

dealing provision subject to restrictive interpretation and rarely applied.

 However, if we recognise that public interest resides at the heart of cop-

yright law, fair dealing occupies a comfortable position in a larger picture; 

it protects the public interest and thereby furthers copyright’s goals. In 

particular, it creates space for the kind of dialogic interchange of ideas that 

I have identifi ed as central to the purposes of copyright by allowing for the 

generation of new meaning out of pre-existing texts. This implies that fair 

dealing is not merely an exception to copyright:47 it does not derogate from 

copyright norms but confi rms them. Reconceptualising fair dealing in 

this way creates room for a more expansive defence, which in turn allows 

the copyright system to advance the public interest in the creation and 

exchange of meaning, and not simply to guard the rights-bearing author 

against every unauthorised use.
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6.3   FAIR DEALING IN CANADIAN COPYRIGHT 
LAW

6.3.1  The Fair Dealing Provisions in Context

Canada’s fi rst Copyright Act of 1921 provided, in the same terms as 

Britain’s 1911 Act, that any fair dealing for the purposes of private study, 

research, criticism, review, or newspaper summary would not constitute an 

infringement of copyright.48 This formulation of the fair dealing defence, 

which was repeated in Canada’s 1970 Copyright Act,49 was the subject of 

review in a 1984 Canadian White Paper. The White Paper proposed that 

a new Act should ‘provide both a defi nition of fair dealing (to be termed 

‘fair use’) and a prioritised list of factors to be considered in determining 

whether a particular use of a work is a “fair use”.’50 The proposal thus 

drew guidance from the US fair use provisions enacted in 1976.

 The Sub-Committee on the Revision of Copyright51 subsequently 

advised against the proposed fair use model. It rejected the proposed list 

of relevant factors for consideration in fairness determinations, citing 

the need for fl exibility; at the same time, it retained the list of enumer-

ated purposes that could qualify as fair dealing in the name of certainty. 

Because fairness is moot in the absence of a permitted purpose, the desire 

for certainty triumphed over the perceived benefi ts of fl exibility. The 

sub-committee emphasised the success of the existing Anglo-Canadian 

approach as evidenced by the paucity of litigation in Canada, particularly 

when contrasted against the substantial fair use litigation in the United 

States. It would have been more appropriate to regard the rarity of fair 

dealing cases in the Canadian courts as indicative of the doctrine’s impo-

tence rather than its success – the predictable result of a restrictive defence, 

ill-equipped to ameliorate the position of users or restrain the demands of 

owners.

 Canada’s fair dealing provisions thus continue to limit fair dealing with 

a copyrighted work to the purposes of research or private study, criticism 

or review or news reporting.52 As such, they do not provide a general, 

open-ended defence for any dealing that can be regarded as ‘fair’; the fair-

ness of a particular dealing is relevant to infringement proceedings only 

if it was undertaken for at least one of these specifi c purposes.53 In addi-

tion, where the dealing was for any purpose other than research or private 

study, the defence can succeed only if there has been suffi  cient acknow-

ledgement of the source of the copied work.54 There are, then, three 

hurdles to be met by a defendant who claims to have dealt fairly with a 

work: fi rst, the purpose must be one of those listed in the Act; second, the 

dealing must be fair; and fi nally, suffi  cient acknowledgement must have 
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164 Copyright, communication and culture

been given where required by the Act. Failure to overcome any one of 

these hurdles causes the defence to fail.

 Against this background, the following statement, made by Justice 

Laddie with reference to British copyright law, should resonate with 

Canadians:

Rigidity is the rule. It is as if every tiny exception to the grasp of copyright 
monopoly has had to be fought hard for, prized out of the unwilling hand of 
the legislature and, once, conceded, defi ned precisely and confi ned within high 
and immutable walls. . . . [T]he drafting of the legislation bears all the hall-
marks of a complacent certainty that wider copyright protection is morally and 
 economically justifi ed.55

 Three recent copyright reform bills in Canada have only underscored 

the apparent intractability of this restrictive approach to fair dealing.56 

The Report on the Provisions and Operation of the Copyright Act, released 

in May 2002, raised the possibility of amending sections 29 and 29.1 of 

the Act ‘to expand the scope of fair dealing to ensure that it does not 

exclude activities that are socially benefi cial and that cause little prejudice 

to rights holders’ ability to exploit their works and other subject matter.’57 

But rather than signifi cant reform to fair dealing, two subsequent bills 

contained piecemeal amendments that would have added only specifi c and 

narrowly drawn exemptions. The most recent bill sought to add limited 

specifi ed purposes to the list of fair dealing purposes rather than opening 

the list up to resemble the US approach. As things stand, Canada’s fair 

dealing defence remains far removed from its US equivalent. In its present 

form, the fair dealing defence remains ‘statutorily restrictive and not easily 

capable of a remedial, fl exible, or evolutionary interpretation.’58

6.3.2  Judicial Treatment of Fair Dealing

For a long time, the Canadian approach to fair dealing was one of single-

minded reliance upon specifi c rules, together with a distinct unwillingness 

to consider the purpose of fair dealing within the larger policy aims of 

copyright law. The result was a lack of principled discussion about the 

defence and a wide refusal to entertain it. This eff ectively eviscerated fair 

dealing;59 it was bound too tightly to the strict statutory language and 

encumbered with an apparent, if unarticulated, sense that use of another’s 

work without permission was de facto unfair.

 The tendency amongst Canadian courts was to reject the fair dealing 

defence by invoking (and often creating) a bright-line mechanical rule that 

would preclude fair dealing on the facts of the case. The use of mechani-

cal rules is suggestive of a general judicial unease, both with the fl exibility 
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inherent in the concept of fairness, and with the notion that someone 

might use another’s work without permission. By automatically exclud-

ing a particular use from the protective sphere of fair dealing, a court can 

avoid analysing the interests at stake or inquiring into the purposes of the 

copyright system. So, for example, in the case of Zamacois v. Douville, 

fair dealing was denied because ‘a critic cannot, without being guilty of 

infringement, reproduce in full, without the author’s permission, the work 

which he criticizes.’60 In The Queen v. James Lorimer, the defendant’s 

abridgement of a government report failed to benefi t from fair dealing 

because the defence was thought to require ‘some dealing with the work 

other than simply condensing it into an abridged version.’61 In B.W. 

International v. Thomson Canada, Ltd, it was held that the publication of a 

leaked work could not be fair dealing.62

 Other courts used similarly bright-line rules to exclude uses from the 

narrow purposes of the Act, thereby rendering fairness moot. In Hager 

v. ECW Press Ltd, a biography was held not to be a work of ‘research’, 

because ‘the use contemplated by private study and research is not one in 

which the copied work is communicated to the public.’63 In Boudreau v. 

Lin, a University’s copying and sale of course materials was found not be 

to for the purposes of ‘private study’ because the materials were distrib-

uted to all members of a class.64 But perhaps the most striking example 

of the restrictive interpretation of enumerated purposes is found in Cie 

Générale des Etablissement Michelin-Michelin & Cie. v. C.A.W. –Canada,65 

which held that the defendants’ parody of a corporate logo could not be 

included within the category of ‘criticism.’66

 It would not have required much imagination or judicial creativity to 

bring parody within the fair dealing provisions as a species of criticism,67 

yet one can understand how it came to be excluded from Canada’s nar-

rowly drawn defence. Justice Teitelbaum observed that, in contrast to the 

US position, the exceptions to acts of copyright infringement are ‘exhaus-

tively listed as a closed set’, and inferred from this that ‘[t]hey should be 

restrictively interpreted as exceptions’. Parody was thought to require 

a new exception because it did not expressly appear in the closed set of 

 permitted purposes.68

 As a result of this extremely restrictive approach to fair dealing 

 purposes,  the best protection for parodists in Canada is simply to 

avoid substantial similarity to the original work.69 However, the trans-

formative value of parody and the power that it wields as a means of 

social critique make a strong case for its inclusion in the fair dealing 

defence.70 The precarious situation of parody in Canadian copyright 

law –  particularly  compared to the room accorded to such uses in the US 

regime – thus exemplifi es the shortcomings of a closed-purpose approach, 
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and  underscores the general inadequacy of Canada’s current fair dealing 

defence to advance the public purposes of copyright.

6.3.3  CCH and the Transformation of Fair Dealing in Canada

This brings us to the case of CCH Canadian Ltd v. Law Society of Upper 

Canada, and the photocopying service off ered by the Great Library to its 

patrons. The defendant argued that the purpose of the photocopy service 

was ‘research’ within the meaning of section 29 of the Act. The plaintiff  

responded that the relevant purpose under the Act is that of the individual 

or organisation dealing with the work, and not the persons to whom the 

copies are ultimately communicated. At fi rst instance, Justice Gibson 

agreed:

The copying by the defendant in the course of its custom photocopy service 
was not for a purpose within the ambit of fair dealing notwithstanding that 
the ultimate use by the requester of the photocopying might itself be within the 
ambit of fair dealing. . . . I am satisfi ed that the fair dealing exception should be 
strictly construed.71

 This judgment was characteristic of the narrow confi nes within which 

the Canadian judiciary had drawn the fair dealing defence,72 and under-

scored the potential for a restrictive construction of enumerated purposes 

to essentially foreclose larger considerations of fairness or public policy. 

Fortunately, when this ruling was appealed to the Court of Appeal, and 

subsequently the Supreme Court, we began to see a long overdue change 

in the fortunes of fair dealing.

 The real breakthrough in the CCH decision came with the Court of 

Appeal’s refusal to subject the fair dealing provisions to the traditionally 

narrow interpretation dominant in Canadian courts. According to Justice 

Linden:

The Trial Judge erred in law when he stated that exceptions to infringement 
must be “strictly construed.” There is no basis in law or in policy for such an 
approach. An overly restrictive interpretation of the exemptions contained in 
the Act would be inconsistent with the mandate of copyright law to harmonise 
owners’ rights with legitimate public interests.73

 Having welcomed the possibility of a more generous interpretation of 

section 29, the Federal Court of Appeal was able to engage in a principled 

discussion of the defence. Rather than casting fair dealing as a limited 

derogation from the norms of copyright law, Justice Linden acknowl-

edged that ‘user rights are not just loopholes’ and are therefore deserving 

of a ‘fair and balanced reading.’74 Thus characterised, fair dealing is not an 
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excuse for copyright infringement – a common perspective that buttresses 

calls for its limited application. If a person is dealing fairly within the 

meaning of the Act, there is no infringing activity in need of excuse.75

 With a revised outlook on the nature and role of fair dealing, the major-

ity rejected Justice Gibson’s position that merely facilitating research was 

not research per se. Because the actions of the plaintiff  were undertaken 

solely in response to its patrons’ requests, it was permitted to adopt their 

purposes as its own.76 The question of fairness also benefi ted from a more 

nuanced, less rigid, approach than commonly found in the Canadian 

jurisprudence. Rather than an ad hoc determination of fairness ostensibly 

derived from the perceived moral equities of the case, the Court of Appeal 

provided a principled survey of the factors to be considered, namely: the 

purpose, character and amount of the dealing, available alternatives to 

the dealing, the nature of the work, and the likely eff ect of the dealing 

on the market for the original. In large part, these factors mirrored those 

enumerated in the US fair use provision.77 Rather than imposing the kind 

of mechanical rules typical of Canadian decisions, the court stressed that 

the ‘elements of fairness are malleable’ and ‘none of the factors are [sic.] 

conclusive or binding.’78 However, because the fairness of each poten-

tially infringing activity conducted on behalf of patrons would have to be 

considered individually, the Court declared itself unable to hold that the 

Library’s activities amounted to fair dealing across the board.

 On appeal, the Supreme Court agreed that fair dealing is central – not 

exceptional – to the copyright scheme. Chief Justice McLachlin opined 

that ‘the fair dealing exception is perhaps more properly understood as an 

integral part of the Copyright Act than simply a defence. Any act falling 

within the fair dealing exception will not be an infringement of copy-

right.’79 Put otherwise, fair dealing does not merely excuse infringement, 

but rather defi nes it; the owner’s rights end where the user’s rights begin. 

The Court also praised Justice Linden’s list of factors as a ‘useful analyti-

cal framework to govern determinations of fairness in future cases.’80 In 

applying the doctrine, however, the Supreme Court went further: relying 

on an expansive reading of section 29, the Court held the practices of the 

Great Library constituted fair dealing.81 The Court insisted upon ‘a large 

and liberal interpretation [of ‘research’] in order to ensure that users’ 

rights are not unduly constrained.’82 Whereas the Court of Appeal had 

speculated upon the fairness of every individual, potentially infringing 

act, the Supreme Court chose instead to approach the issue with a focus 

upon the defendant’s general practices and policies,83 which it found to be 

‘research-based and fair’.84

 The Supreme Court’s broad and instrumental interpretation of the fair 

dealing provisions, informed by a sense of fair dealing’s purpose within the 
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168 Copyright, communication and culture

copyright system, thereby permitted a non-profi t institution to continue 

to facilitate research in the legal community. In spite of the restrictive 

statutory language that had impeded the defence at the Trial Division, and 

complicated the issue before the Court of Appeal, this is a perfect example 

of a socially useful activity that fair dealing ought to protect. Thanks to 

the kind of principled reasoning overwhelmingly absent from earlier fair 

dealing cases, it was fi nally able to do so.

6.3.4  Fair Dealing and the Purposes of Copyright

It was the reconceptualisation of fair dealing as integral, not exceptional, 

which paved the way for the Supreme Court’s CCH ruling. It is important 

to recognise that this shift in the rationalisation of fair dealing did not 

fi nd support in the fair dealing provisions, but occurred in spite of them. 

Rather, the changing face of fair dealing in Canada is the result of the 

larger theoretical shift that occurred in Canadian copyright policy, and 

which was described in Chapter 5: a shift away from the author’s rights 

and towards the public interest.

 As I have suggested, the common claim that fair dealing should be 

subject to strict construction – a claim typical of judicial pronouncements 

on fair dealing prior to CCH – appears to fl ow from a conviction that fair 

dealing is exceptional because antithetical to the normative presupposition 

of the copyright system: namely, that the author should have exclusive 

control over the use of her work. The role attributed to fair dealing thus 

refl ects wider assumptions about the nature of copyright. Prior to CCH, 

courts would apply fair dealing by invoking a sense of right or wrong in 

relation to actions of the parties before them, but would not examine the 

degree to which the works before them contributed to the underlying goals 

of copyright.85 Even in the absence of any explicit connection between fair 

dealing and copyright policy, one can detect, in these cases, a clear cor-

respondence between owner-oriented justifi cations of copyright law and 

plaintiff -friendly interpretations of fair dealing. In other words, that sense 

of right or wrong was informed by a commitment to the primacy of the 

author’s right.

 By way of example, let us return briefl y to the Michelin decision. In 

obiter, Justice Teitelbaum had cause to defi ne what he considered to be 

the objectives of copyright law as ‘[t]he protection of authors and ensuring 

that they are recompensed for their creative energies and works’.86 With 

the goal of copyright being to ‘protect the interests of authors and copy-

right holders’,87 and no mention being made of users or the public at large, 

it is easy to understand why the court had so little inclination to apply 

fair dealing generously. This version of copyright theory is typifi ed and 
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 compounded by the characterisation of copyright as a private property 

right like any other.88 The combined result is a copyright holder cast as 

a worthy property owner; a Copyright Act rationalised as protection for 

copyright owners; and a defendant trade union cast as unlawful trespasser. 

Viewed against this backdrop, a successful fair dealing defence would 

seem to privilege the wrongful party and undermine the owner-oriented 

objectives of the Act: hence the extremely limited interpretation it receives.

 Compare this to the policy framework employed in the US case of 

Campbell v. Acuff -Rose Music Inc.,89 in which a rap parody of the Roy 

Orbison classic, ‘Pretty Woman’, was held to be fair use. The reasoning 

of the US Supreme Court fl owed from its initial defi nition of copyright’s 

purpose as the promotion of ‘the Progress of Science and useful Arts.’90 

It recognised as inherent to this purpose a tension between protecting 

copyrighted materials and allowing others to build upon them. Against 

this background, the purpose and importance of the fair use doctrine was 

clear: ‘[it] permits and requires courts to avoid rigid application of the cop-

yright statute when, on occasion, it would stifl e the very creativity which 

that law is designed to foster.’91 From this perspective, the defendant who 

benefi ts from fair use is not a lucky trespasser but a deserving creator in his 

own right, and one whose creative activities further the purposes for which 

copyright exists: hence the Court’s generous consideration of fair use.92

 Similarly, the divergent justifi cations off ered for copyright can explain 

why the Trial Division and the Supreme Court reached opposite conclu-

sions in the CCH case. As I explained in Chapter 5, Justice Gibson, whose 

restrictive interpretation of ‘research’ ruled out fair dealing, believed the 

object and purpose of the Copyright Act to be ‘benefi ting authors’.93 This 

was consistent with the Supreme Court’s position in Bishop v. Stevens that 

the ‘single object’ of the Copyright Act was ‘the benefi t of authors of all 

kinds’.94 Notably, the Supreme Court in that case insisted upon a narrow 

reading of the exceptions available to users in the Act.95 Similarly, Justice 

Gibson’s restrictive interpretation of fair dealing corresponds to the iden-

tifi cation of the sole intended benefi ciary of the copyright system as the 

rights-bearing author.

 In contrast, the Court of Appeal, which arrived at a much broader 

interpretation of fair dealing, acknowledged that copyright’s purpose 

was also to ‘encourage the disclosure of works for the benefi t of society at 

large.’96 Of course, this was in line with the notion of a balance between 

authors’ rights and the public interest articulated by the Supreme Court 

in its Théberge decision.97 In CCH, the Court of Appeal’s more expansive 

interpretation of fair dealing thus corresponds to the recognition of the 

public interest as central to copyright policy.

 The resurrection of public interest played a similarly pivotal role in the 
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Supreme Court’s ruling in CCH. Affi  rming its articulation of copyright’s 

goals in Théberge, the Court’s analysis built upon the notion of a copy-

right balance. Its refusal to interpret the fair dealing purposes restrictively 

was declared necessary ‘[i]n order to maintain the proper balance between 

the rights of a copyright owner and users’ interests’, and ‘to ensure that 

users’ rights are not unduly constrained.’98 The Court’s focus upon the 

user of copyrighted material was thus a facet of its new concern with the 

public purposes of the Copyright Act.

 The disparity between the rulings in Michelin and Acuff -Rose, as well 

as the trial and appellate rulings in CCH, underscores the connection 

between competing justifi cations for the copyright system and competing 

approaches to the fair dealing exceptions. An owner-oriented rationalisa-

tion of the copyright system goes hand in hand with a restrictive construc-

tion of defences to copyright infringement, while a public policy-oriented 

approach that embraces the public interest will support more expansive 

exceptions. The Supreme Court of Canada has held that there is no justi-

fi cation in law or policy for a preoccupation with the rights of the copy-

right holder to the detriment of the public. Following the CCH decision, 

it should be clear that, rather than a marginal exception to the norms of 

Canadian copyright law, the fair dealing defence is an instantiation of 

the public-author balance; one that is necessary to support the normative 

claims so often made on behalf of the system.

6.3.5  The Persistent Limits of Fair Dealing in Canada

The inclusion of the public as a primary benefi ciary of the copyright 

system, and the broad reading of fair dealing that this entails, refl ects an 

evolving role for users in Canadian copyright policy. Perhaps the most 

striking manifestation of this evolution is the Supreme Court’s adop-

tion of the concept of ‘users’ rights.’99 Drassinower explains: ‘the defence 

of fair dealing . . . is to be understood and deployed not negatively, as 

a mere excep tion, but rather positively, as a user right integral to copy-

right law.’100 The copyright holder’s interest in excluding others from its 

work has always benefi ted from the label of ‘right’; consequently, when 

owners’ rights have appeared to confl ict with users’ interests, the former 

have tended to prevail. Now that the abstract concept of public interest 

has been concretised in the form of users’ rights, perhaps its fate is not 

so bleak. When competing rights clash, the owner’s copyright should no 

longer act as trump.

 The term ‘users’ rights’ is important primarily because it creates the 

potential for confl icts between owners and users to be fought on equal 

footing,101 and lends legitimacy to the demands of users who have  typically 
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been characterised as opportunists, free riders and scoundrels.102 Users 

claiming the freedom to deal fairly with copyrighted works can now be 

seen to be demanding recognition of their own rights, and not simply 

seeking to violate or limit the rights of others. Furthermore, it is no longer 

defensible to equate fair dealing with ‘fair stealing’;103 it is not stealing to 

use a thing one has the right to use. The hope is that the concept of users’ 

rights will pave the way to a more balanced approach to fair dealing by 

ensuring that the focus is not solely on the rights that the copyright owner 

is prevented from enjoying.

 For the purposes of Section 5 below, however, it is also important to 

stress the positive nature of a ‘user right’, in contrast to the negative nature 

of mere defences, justifi cations, exemptions or even privileges. A basic 

Hohfeldian analysis104 reveals that, when conceptualised as a privilege, 

fair dealing establishes only the liberty or freedom to act: the owner has no 

right to prevent the privileged activity, and the user owes no duty to refrain 

from the activity. But conceptualised as a right, fair dealing establishes a 

corresponding duty on behalf of the owner to honour the user’s right: 

in this analysis, the user has a positive claim-right against the copyright 

owner to be permitted to deal fairly with the work. Where fair dealing is 

recognised as a ‘user right’, it can be argued that copyright owners have a 

correlative obligation to permit users’ fair dealings with their works.

 It might appear, then, that the recognition of ‘users’ ‘rights’ has the 

capacity to radically redress the imbalance that we have seen in Canadian 

courts’ consideration of copyright defences. Indeed, the fair dealing deci-

sions at the Court of Appeal and Supreme Court in CCH – particularly 

when contrasted against the Trial Division ruling – might be thought to 

illustrate the strength of the ‘users’ rights’ concept. However, while it is 

possible that the rights-based language could be harnessed and employed 

to expand protection for certain uses, there is no reason why it should be 

capable of accomplishing such a dramatic turnabout in Canadian copy-

right jurisprudence. Even if the owner has lost his trump card, clashing 

rights still require resolution, and there is nothing about the label of ‘right’ 

alone that determines the result.

 Moreover, the simple proposition that fair dealing is a user’s right does 

not demand that the scope of fair dealing be widened. If a user’s activity 

does not fi t within the limits of the fair dealing defence, as it is currently 

defi ned by the Act, then the user simply has no right to use. A court that 

is not inclined to recognise a user’s right need only hold that the use does 

not meet all three of the hurdles established by our fair dealing provisions 

and the whole concept of users’ rights is moot. The user only has a right to 

deal fairly within the present confi nes of the Act.

 Claims to rights, whether by owners or users, have a tendency to 
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 obfuscate the real issues underlying policy debates. We cannot simply rely 

upon the language of users’ rights to further users’ interests; if we want 

to achieve substantive change, we will have to embrace the spirit of users’ 

rights and then reconsider the scope of the fair dealing defi nition in light 

of the public interest that it refl ects. The argument must be made that the 

spirit of users’ rights is undermined by a fair dealing defi nition restricted 

to specifi c purposes and subject to additional limitations. After all, it is the 

defi nition of fair dealing that will determine if the user is exercising a right 

or infringing one.

 Canadian jurisprudence reveals three distinct but related factors that 

have contributed to the limited reach of fair dealing in Canada: the rigidity 

of the fair dealing provisions in the Copyright Act; the judicial tendency 

to interpret these provisions restrictively; and the courts’ general pre-

occupation with the rights of the copyright holder. In the wake of CCH, 

courts are called upon to give fair dealing a large and liberal interpreta-

tion, and to accord equal consideration to the rights of the user. The nar-

rowly constructed fair dealing provisions, however, remain a signifi cant 

obstacle to the Supreme Court’s vision of fair dealing as an integral part 

of the  copyright system, and as a means by which to further that system’s 

goals.

 Generally, a restrictive approach to the application of copyright 

defences  is found in jurisdictions where fair dealing provisions are 

narrowly drawn. We need only look to the history of fair dealing for 

evidence of this connection, but a glance at the British or Australian 

jurisprudence supports the same conclusion.105 Indeed, the link between 

narrowly drafted provisions and their narrow interpretation seems rather 

intuitive, based as it is upon simple rules of statutory interpretation: the 

more numerous and specifi c the exceptions are, the less likely it seems 

that Parliament intended their broad application or their extension to 

 unspecifi ed activities.

 In CCH, the Supreme Court emphasised the need for a broad interpre-

tation of fair dealing if it is to fulfi l its role in the furtherance of copyright 

policy. But there is a tension inherent in giving a broad interpretation to 

the fair dealing defence when the provisions themselves are so narrowly 

drawn. The US fair use provision was evidently drafted to be broad, fl ex-

ible and open to interpretation on a case-by-case basis, thereby establish-

ing an active role for courts in shaping copyright law in the face of new 

challenges. Exhaustive fair dealing provisions, in contrast, lend them-

selves more readily to strict application, and result in a judicial tendency 

to look to Parliament for explicit guidance whenever new challenges 

arise.106 Whereas the US concept of fair use encourages courts to engage 

in a policy-driven balancing act between the competing interests at stake, 
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the Canadian provision discourages purposive interpretation. The onus 

remains upon Parliament to continuously develop new exceptions in the 

face of new challenges; the perceived role of the courts is still to assess 

whether the case at hand meets the specifi c demands of the fair dealing 

defence regardless of how that use relates to the larger goals of copyright 

of the copyright system.

 While CCH represents a dramatic step forward for fair dealing in 

Canada, the wording of the Act dilutes its potential impact. Lower courts 

reluctant to welcome the new role for fair dealing and the limits it places 

upon owners’ rights will continue to have an easy route by which to refuse 

the defence. Even courts that embrace the notion of a copyright balance, 

interpret the provisions broadly, and determine fairness even-handedly, 

may fi nd themselves unable to accept the defence because of the language 

of the Act. No matter how large and liberal the interpretation of a defend-

ant’s purposes, not all fair dealings will be subsumable into the specifi ed 

purposes: there is a limit to how far a ‘users’ rights’ approach can stretch 

the fi nite meanings of words like ‘research’, ‘private study’, ‘criticism’, 

‘review’ and ‘news reporting.’

 Even after CCH, it seems likely that American fair use can embrace a 

myriad of uses that simply will not fi t within the confi nes of sections 29, 

29.1 and 29.2 – a fact which is particularly obvious in the context of new 

technologies. Take, for example, the activity of ‘time-shifting’, where pro-

tected materials are recorded for the purpose of enjoying them at a later 

time. The US Supreme Court has held that the private use of video record-

ers to time-shift content for later viewing is a lawful fair use of copyrighted 

works.107 It seems likely that a similar conclusion would be reached in the 

context of ‘space-shifting’, where protected materials are recorded onto a 

diff erent device or in an alternative format.108 In Canada, it has been held 

that ‘as interesting as the time-shifting concept may be, this does not seem 

to be a realistic exception to the clear language contained in our legisla-

tion.’109 Space-shifting, outside of the private copying exemption,110 would 

seem destined for the same fate.

 Sunny Handa has suggested that simply browsing the Internet may also 

fail to meet the hurdles of Canadian fair dealing because casual internet 

users are unlikely to be engaged in private study, research, criticism, review 

or news reporting.111 Canadian courts concerned about the implications of 

fi nding fair dealing in an electronic context might be tempted to conclude 

that ‘if the legislature had meant to exempt browsing under fair dealing it 

would have done so explicitly.’112 Meanwhile, fair browsing could easily 

fall within the America’s fair use defence.113 Handa also doubts the ability 

of Canadian fair dealing to extend to the reverse engineering of computer 

programs.114 While some such uses may qualify as research or private 
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study, courts faced with reverse engineering (especially for competitive 

purposes) are more likely to reason that ‘if reverse engineering was to 

be permitted under fair dealing, it would have been specifi cally included 

as one of the listed purposes.’115 Meanwhile, reverse engineering, if done 

fairly, is permissible under the American fair use doctrine.116

 Time-shifting, space-shifting, Internet browsing and reverse engineer-

ing are only a few examples of areas where new technologies are upsetting 

copyright’s delicate balancing act. There are many other examples – 

making RAM copies, caching content, deep-linking, to name a few – that 

will continue to present challenges for copyright law, while new examples 

will undoubtedly emerge as digital technologies evolve. In the absence of 

a fl exible defence to infringement, many of these new but everyday activi-

ties will prove to be unlawful, diminishing the perceived legitimacy of the 

copyright system. These new technologies also facilitate transformative 

practices such as the creation of ‘mash-ups’, ‘fan fi ction’, ‘machinima’ and 

digital sampling, all of which may be excluded from fair dealing if they fail 

to fi t the defi nition of ‘criticism or review.’117 Such uses frequently refl ect 

the kind of creative engagement or dialogic response that copyright should 

encourage. Where such uses fail to fi t within the enumerated purposes of 

the fair dealing provisions, however, they are beyond the reach of Canada’s 

fair dealing defence; the power to achieve the appropriate balance between 

owners’ and users’ interests in this modern digital  environment is therefore 

beyond the reach of Canada’s courts.

6.4  THE FUTURE OF FAIR DEALING

6.4.1  Legislative Reform: From Fair Dealing to Fair Use?

Rigid fair dealing provisions have the potential to obstruct copyright’s 

purposes. Rather than struggling to fi t uses within restrictive categories, 

the central concern of any fair dealing inquiry should be ‘to see . . . whether 

the new work merely “supersede[s] the objects” of the original creation 

. . . or instead adds something new, with a further purpose or diff erent 

character, altering the fi rst with new expression, meaning, or message.’118 

Copyright law, with the help of fair dealing, should aim to encourage the 

creation of new expressions, meanings and messages, even if this means 

permitting the use of protected expression. As described in Chapter 2, it is 

in the nature of expression and cultural development that the new builds 

upon the old.119 In this postmodern age, where appropriation, adaptation 

and reinterpretation of existing texts is an established mode of cultural 

meaning-making (and the notion of true creation ex nihilo should be dis-

CRAIG PRINT.indd   174CRAIG PRINT.indd   174 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



 Fair dealing and the purposes of copyright protection  175

missed as a relic of the romantic age), downstream uses of protected works 

frequently refl ect the kind of authorial creativity that copyright should 

encourage – but they typically fall outside the limited purposes of fair 

dealing. This only underscores the inherent weakness of a purpose-spe-

cifi c fair dealing defence tasked with preserving the  appropriate balance 

between owners and users.120

 In addition to requiring an enumerated purpose, restrictive fair dealing 

provisions also require the acknowledgement of the source and author of 

the protected work, without which dealings for the purposes of criticism, 

review or news reporting cannot benefi t from the defence, no matter how 

fair, how necessary or how integral to copyright’s purposes. This fi nal 

hurdle restricts the power of fair dealing to perform the role given to it by 

the Supreme Court in CCH. If the Michelin case were to be decided today, 

a court applying the lessons of CCH could fi nd that the dealing is indeed 

‘criticism’ that satisfi es the requirements of fairness, but it may nonetheless 

reject a fair dealing defence in the absence of an explicit acknowledgement 

of source. Again, this suggests a disconnect between the integral nature of 

fair dealing to copyright’s purposes, and the fair dealing provisions in their 

current form.

 The narrowly drafted fair dealing provisions in the Act thus present a 

challenging interpretative task for Canadian courts. Not only are these 

provisions an obstacle and a limit to the evolution of fair dealing, but they 

encapsulate a vision of fair dealing – and an understanding of the purposes 

of copyright law – that is no longer justifi able: fair dealing should not be 

narrowly defi ned if it is not a marginal exception to the general norms of 

copyright; and it should not privilege the owner over the user if copyright 

is equally concerned with the rights of both. In light of the balance articu-

lated in CCH, we need ‘to expand the scope of fair dealing to ensure that it 

does not exclude activities that are socially benefi cial and that cause little 

prejudice to rights holders’ ability to exploit their works’.121

 Simply put, the adoption an open-ended fair dealing provision based 

upon the US fair use model is a necessary step towards ensuring that 

socially benefi cial uses are not excluded. In the words of Britain’s 

Whitford Committee: ‘Any sort of work is likely to be of public interest, 

and the freedom to comment, criticise, to discuss and to debate, ought 

not, in principle, to be restricted to particular forms (“criticism or review” 

or “reporting current event”).’122 A fl exible fair use model permits courts 

to address new challenges in a principled manner, guided by the policy 

concerns underlying the law. A purpose-specifi c model guarantees that 

Parliament is always playing catch-up, with socially benefi cial uses stifl ed 

along the way.

 The proposal to move from a narrow fair dealing to a broad fair use 
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defence has been considered from time to time in various jurisdictions. 

Britain’s Whitford Committee Report recommended the adoption of 

a general fair use defence in 1977, as did Canada’s 1984 White Paper. 

Of course, both proposals were subsequently rejected. More recently, 

Britain’s Gowers Review of Intellectual Property canvassed the benefi ts of 

US-style fair use, pointing to the economic value of many ‘fair uses’ and 

their capacity to ‘spur on innovation’.123 Ultimately, the review made a 

number of recommendations to expand the scope of user exceptions in the 

UK law, including the introduction of a defence for ‘caricature, parody 

or pastiche’,124 and a push towards a defence for ‘transformative use’.125 

While the review seemed almost entirely positive about the nature and 

potential of US fair use, its recommendations were clearly constrained 

by the limits imposed on UK lawmakers by the European Information 

Society Directive,126 which takes a restrictive approach to permitted uses 

typical of the continental system and its prioritisation of the droit d’auteur.

 In May 2005, the Australian government released an Issues Paper 

that raised the question of whether Australia ought to adopt a US-style 

‘fair use’ defence to copyright infringement by consolidating its fair 

dealing provisions into a single open-ended exception.127 It was noted 

that, amongst other benefi ts, ‘[t]he fl exibility of the fair use exception has 

allowed the courts to play an active role in adapting United States copy-

right law to major changes in technology.’128 It was ultimately decided, 

however, that the US model would cause ‘confusion and uncertainty’ if 

introduced in Australia, which should instead retain its system of specifi c 

exceptions. Some new exceptions were added to address particular con-

cerns that had been raised in the reform process: most notably for our 

purposes, the Australian Copyright Act now includes a defence for fair 

dealings with protected works for the purposes of ‘parody or satire’.129

 In Canada, the most recent attempt to amend the Copyright Act, Bill 

C-32 (which, in March 2011, died on the order table like its two predeces-

sors), was accompanied by claims that this reform legislation would off er 

‘a fair, balanced, and common-sense approach, respecting both the rights 

of creators and the interests of consumers in a modern marketplace.’130 In 

particular, with respect to users and consumers, it was claimed that the bill 

would ‘legitimiz[e] Canadians’ everyday activities’131 through the inclusion 

of several new exceptions from which users may benefi t. Perhaps most 

notably, additional purposes were to be added to the fair dealing defence 

by expanding section 29 of the Act to include ‘fair dealing for the purpose 

of research, private study, education, parody or satire’.132

 The inclusion of parody and satire as enumerated fair dealing purposes 

would overcome many of the doubts and concerns that have persisted 

as a result of the Michelin ruling even after the CCH case. Notably, the 
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fact that the categories in section 29 are not subject to an acknowledge-

ment requirement (in contrast to dealings for the purpose of criticism) 

would further secure the position of parody as a potentially permitted use. 

Moreover, by including ‘satire’ specifi cally, as the revised Australian Act 

has done, the bill wisely avoided the artifi cial and problematic distinction 

between parody and satire that has arisen in the US context.133 This dis-

tinction (between parodic works that specifi cally target the original and 

satirical works that use protected material to comment on other facets of 

society) is diffi  cult for even literary theorists to maintain or apply.134 It is 

also diffi  cult to justify from a policy perspective; excluding satire from the 

realm of fair use silences a powerful and socially valuable form of critical 

expression for which permission is unlikely to be granted by the copyright 

owner.135 The explicit inclusion of both parody and satire within Canada’s 

fair dealing provisions would be a welcome amendment to the Act, 

advancing the goals of copyright law by making space for transformative 

downstream uses of protected material.

 The addition of ‘education’ as a free-standing purpose is also potentially 

signifi cant to the extent that it overcomes the possible limitations that 

may have been found to inhere in the defi nition of ‘private study.’ While 

the latter category left open contentious questions about the applicability 

of fair dealing to copies made for study purposes in the context of classes 

of students,136 the inclusion of ‘education’ as a permitted purpose would 

undermine the validity of such tenuous but crucial distinctions. Copies 

made for educational or instructional purposes would be able to clear the 

fi rst hurdle of the fair dealing inquiry, and the application of the defence 

would turn, then, on the fairness of the use that is made in light of all the 

relevant circumstances.

 Also welcome was a proposed exception for ‘non-commercial user-

generated content’,137 which was intended to permit the use of legitimately 

acquired material in the creation of new works, as well as their use and 

dissemination, provided that the user’s purposes are not commercial in 

nature, that the source is mentioned where reasonable, and that the new 

work has no ‘substantial adverse eff ect’ on the exploitation of the original. 

The government’s fact sheet off ered as examples ‘making a home video 

of a friend or family member dancing to a popular song and posting it 

online, or creating a “mash-up” of video clips’.138 As I have argued, in 

our digital environment, facilitated by new technologies and their acces-

sibility, the transformative use of cultural content – mixing, mashing, (re)

making and disseminating – is increasingly fundamental to the processes 

of cultural engagement and democratic participation. The creation of this 

exception would go some distance towards acknowledging and making 

space for the new reality. Of course, the user’s rights in this version would 
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remain subject to the commercial and attribution interests of the owner 

of the original content, such that the owner’s rights essentially take prior-

ity. Nonetheless, this could be an important addition to the exceptions 

off ered by the Act, both from a practical perspective (legalising common, 

non-commercial creative practices), and from a policy perspective (limit-

ing owners’ legal claims where the full enforcement of their rights would 

unduly restrain creative play and upset the copyright balance).

 I also raised, in the preceding section, concerns about legal limits on 

common space-shifting and format-shifting practices. Bill C-32 proposed 

to address these concerns by creating specifi c exceptions for ‘reproduction 

for private purposes’139 and for ‘fi xing signals and recording programs for 

later listening or viewing’,140 as well as for the making of ‘backup copies’ 

of lawfully owned or licensed copies of protected works.141 Each of these 

proposed exceptions was subject to a fairly extensive list of limitations, 

however, which were said ‘[t]o ensure that the legitimate interests of 

rights-holders are respected’.142 Thus, for example, a person recording a 

programme for later viewing could benefi t from the exception only if ‘the 

individual keeps the recording no longer than is reasonably necessary in 

order to listen to or view the program at a more convenient time.’143 A 

person reproducing a work for private purposes could benefi t from an 

exception only if that copy or reproduction is destroyed before giving 

away or selling the original.144 Perhaps most importantly, however, all 

three defences were to be unavailable where the user circumvented a tech-

nological protection measure [TPM] in order to perform the permitted 

action.

 I will return to consider more fully the interaction of exceptions and 

TPM protection in the following section. Before I do so, however, I would 

like to emphasise the shortcomings of the proposed revisions to the fair 

dealing provisions and consumer exceptions even in their own right. For 

one thing, the additional permitted fair dealing purposes would not give 

much, if anything, more than that to which users would be entitled under 

the existing provisions. Educational uses are readily assumable within 

the category of ‘research or private study’ if these terms are given a suit-

ably liberal reading. Parody and satire can be easily brought within the 

category of ‘criticism’, broadly interpreted. The explicit inclusion of these 

purposes would certainly be preferable to relying upon an appropriate 

interpretation of existing categories by the courts, but would be properly 

understood as an affi  rmation of the state of current fair dealing doctrine 

post-CCH, and not the creation of ‘new’ exceptions as some would have it 

portrayed.

 Proposed exceptions for user-generated content, back-up copies, copies 

for personal use and for later listening and viewing could more properly 
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be characterised as ‘new’, excluded as they likely are from the limited 

fair dealing purposes. However, from a common sense user perspective, 

it seems reasonably obvious that such activities should not have been 

regarded as infringing in the fi rst instance; few people unfamiliar with 

copyright law would have imagined that they were breaking the law when 

they shot or shared a home video of their toddler dancing to a Beyoncé 

hit, or recorded a TV show to watch when the kids were in bed. Under a 

US fair use model, many of these uses could be presumed (or have been 

held)145 to fall within the fair use defence, highlighting the inherent fl ex-

ibility and trans-temporality of the American approach. What we saw in 

the Canadian copyright reform proposal was a piecemeal expansion of the 

narrowly constructed exceptions that already exist in the Copyright Act; 

what we need instead is a broad, principled and purposive approach to 

user rights that is capable of evolving and expanding to embrace new and 

common practices as they arise. As Murray and Trosow warn, ‘[a]ugment-

ing the list of categories might be part of a clarifi cation of fair dealing. But 

adding categories alone would be unlikely to create laws fl exible enough to 

address the range of appropriate and fair uses’.146

 Rather than perpetuating the restrictive approach to user exceptions 

that has been part of Anglo-Canadian copyright law since the early twen-

tieth century, the fair dealing provisions should be revised to expressly 

include the purposes enumerated in the Act and those proposed in Bill 

C-32 as examples of the kind of uses that may be considered fair, but 

without restricting the defence to those purposes exclusively. It should also 

provide a non-exhaustive list of factors to be considered in determining the 

fairness of a use, incorporating the factors set out by the Court of Appeal 

and endorsed by the Supreme Court in CCH.147 The current acknowledge-

ment requirement should either be removed or relegated to a considera-

tion in fairness determinations; there is no place for such mechanical rules 

in a fl exible fair use model.148 Finally, in order to ensure adequate space 

for parody, satire and other transformative uses that could be regarded as 

prejudicial to the honour or reputation of the original author, fair dealing 

should be available as a defence to both economic and moral rights 

infringement claims.

 The Supreme Court in CCH established a vision of fair dealing that dif-

fered from anything previously seen in the Canadian courts. As the case 

progressed from Trial Division to the highest court in the land, fair dealing 

was transformed from a limited exception to an integral part of the copy-

right system; from a controversial privilege to a recognised right; from an 

anomaly in an owner-oriented system to an instantiation of the public-

owner balance. Taking its lead from the Supreme Court, the Canadian 

legislature should acknowledge the centrality of fair dealing in Canadian 
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copyright policy, and the need for a broad defence to ensure that users’ 

interests are not undermined. This should translate into a proposal for an 

open-ended fair dealing defence, amenable to principled and purposive 

interpretation, and fl exible enough to withstand the test of time.

 The goal should be to achieve, through statutory revision, a fair dealing 

defence that is capable of principled application, guided by the purposes 

that underlie the copyright system, and responsive to the ever changing 

nature of cultural creativity and exchange in the (post)modern, digital 

environment. Even with the improvements to fair dealing and other user 

exceptions found in the revised Australian law, and currently proposed 

in the UK and Canada, defences to infringement will remain ‘statutorily 

restrictive and not easily capable of a remedial, fl exible, or evolutionary 

interpretation.’149 The more numerous and specifi c the exceptions are, the 

less conducive they are to broad interpretation. The limited purposes and 

specifi c exemptions approach to user rights refl ects a vision of fair dealing 

as an exceptional derogation from the general copyright norm of exclusive 

control. This vision is at odds with the goals of the copyright system and is 

therefore an obstacle to their attainment.

6.4.2  The Limits of Fair Use

I suggested, in the preceding section, that the adoption of an open-ended 

fair dealing provision based upon the US fair use model is a necessary step 

towards ensuring that socially benefi cial uses of protected works are not 

silenced by copyright law. I did not, however, suggest that the move from 

fair dealing to fair use would, in itself, be suffi  cient to safeguard such uses 

from overly expansive copyright protection. A fl exible fair use defence 

makes possible a purposive, context-specifi c application of copyright that 

refl ects the social goals that justify the system; it does not guarantee it. 

As Burrell reminds us, the restrictive judicial application of fair dealing 

gives us good reason ‘to doubt the assumption that all that has prevented 

judges from adequately safeguarding user interests is an absence of 

appropriate legislative tools.’150 There is, then, no real basis on which to 

suppose that the judiciary, armed with a fl exible fair use defence, would 

embrace it as a means to limit the exclusive control of copyright owners 

or further the public interest. The introduction of such a defence should 

not, therefore, be viewed as a panacea; what is really needed is a continu-

ation and development of the kind of attitudinal shift that is discernable 

in recent Canadian Supreme Court jurisprudence. Courts, commentators 

and policy makers have to view user exceptions as integral to the copy-

right system, which in turn requires that they view the public interest as 

central to copyright’s justifi catory framework. The US experience reveals 
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the weight of this warning, fi rst through the limits that have been placed 

on fair use by US courts to constrain its application, and second, through 

the eff ective evisceration of fair use in the face of technical control, as 

 supported by the Digital Millennium Copyright Act 1998.151

6.4.2.1  Judicial constraints on fair use

I have argued that Article 107 of the US Copyright Act provides a suit-

able statutory framework for the kind of inquiry that the fair use doctrine 

necessitates, permitting a principled evaluation of the particular use in the 

light of the intent behind the fair use doctrine and the public policy goals 

of copyright law. The American fair use defence has the potential to func-

tion as part of the internal dynamic of the copyright system, maintaining 

the integrity of the system’s incentive structure while recognising and pre-

serving the social value of certain uses of protected works. This potential, 

however, has not been consistently realised. Notwithstanding the intended 

fl exibility of the statutory language, courts have searched for rigid rules 

to guide its application.152 Perhaps to simplify their task or, more likely, 

to protect the party who is perceived to have been wronged, US courts 

have actively sought to establish bright line mechanical rules to facilitate 

fairness determinations. As de Zwart observes, ‘most recent decisions 

have seen courts apply the four limbs of section 107 in a rigid step-by-

step fashion [with] no assessment of the overall fairness of the use.’ Each 

factor is considered and the outcome determined ‘according to whether a 

 majority of factors favour the plaintiff  or defendant.’153

 The 1984 Supreme Court case of Sony Corp. of America v. Universal City 

Studios Inc., which concerned the use of the Betamax video tape recorder 

for the purpose of domestic ‘time-shifting’ of television programmes, was 

largely responsible for triggering this judicial distortion of fair use.154 It 

signaled the start of a long period in which US courts assessed the fairness 

of a use almost entirely in light of its capacity to compete with the original 

work. In assessing the ‘purpose and character’ of the use, the court stated 

that ‘every commercial use of copyrighted material is presumptively an 

unfair exploitation of the monopoly privilege that belongs to the owner of 

copyright.’155 The Sony case also appeared to create a presumption with 

regard to the fourth statutory factor, ‘the eff ect of the use on the potential 

market.’ Analysing this factor, the court stated: ‘What is necessary is a 

showing . . . that some meaningful likelihood of future harm exists. If the 

intended use is for commercial gain, that likelihood may be presumed.’156

 The damage arising from these statements is perhaps less attributable 

to the Sony court itself (which rejected a fi nding of infringement on the 

basis of the non-commercial nature of private home recording) than to 

the courts who subsequently employed these presumptions as a quick fi x 
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in fair use cases.157 Nonetheless, the Supreme Court’s apparent reformula-

tion of fair use in Sony limited the doctrine’s applicability in connection 

with commercial uses, thereby seriously restricting the fl exibility that was 

intended to be the defi ning feature of section 107, and tilting the doctrine 

in favour of copyright owners.

 The opinion delivered by the Supreme Court in Harper & Row Publishers 

Inc. v. Nation Enterprises158 was ‘the fi nal step toward establishing a strong 

presumption against, and a broad defi nition of, “commercial use” in the 

fair use context.’159 The Court endorsed Sony’s emphasis upon the com-

mercial nature of the appropriating work and went on to say that: ‘The 

crux of the profi t/nonprofi t distinction is not whether the sole motive is 

monetary gain but whether the user stands to profi t from exploitation of 

the copyrighted material without paying the customary price.’160 The court 

thus rejected an interpretation of ‘commercial purpose’ that involved anal-

ysis of the public benefi t in the secondary work.161 It also confi rmed that 

‘undoubtedly the single most important element of fair use’ is the eff ect of 

the defendant’s work on the potential market for the original. In doing so, 

the court seemingly endorsed the notion that fair use is appropriate only 

in cases where there is ‘market failure’ that precludes an effi  cient market 

transaction, or where the customary fee for use approaches zero.162

 The importance of these Supreme Court cases has since been minimised 

by the seminal Acuff -Rose decision, which stressed that, rather than pri-

oritising any particular factor in fairness determinations, ‘all factors are 

to be explored, and the results weighed together, in light of the purposes 

of copyright.’163 However, the Sony and Harper & Row decisions reveal 

a danger inherent in the US formulation of fair use, which should not be 

overlooked. These and other cases suggest a judicial tendency to estab-

lish rigid rules, evolved from in-built biases or assumptions, in the face 

of a broad provision conferring a general discretion. In the US context, 

this has resulted in an overemphasis on competition, commercial consid-

erations and owners’ economic interests, such that market harm generally 

dooms a fair use claim.164 This focus refl ects the dominance of economic 

utilitarianism in US copyright discourse, which often tends towards a 

conception of copyright as fundamentally concerned with the economic 

interests of the author-owner. In spite of the explicit instrumentalism of 

the US system and its constitutionalised social purpose, where protection 

of owners’ interests is too readily assumed to further the public interest, 

copyright begins to look like an end in itself rather than a means to an end. 

Ultimately, the elevation of commercial concerns returns us to an owner-

oriented vision of copyright that obstructs the application of fair use.

 Moreover, it is a short step from the prioritisation of owners’ economic 

interests to a preoccupation with property per se. Notably, in Harper 
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& Row, Justice O’Connor explained in distinctly Lockean terms that 

‘[t]he rights conferred by copyright are designed to assure contributors 

to the store of knowledge a fair return for their labours.’165 In the case of 

Iowa State University Research Foundation Inc v. American Broadcasting 

Companies Inc., the court emphasised that ‘[t]he fair use doctrine is not 

a license for corporate theft, empowering a court to ignore a copyright 

wherever it determines the underlying work contains material of possible 

public importance.’166 As Waldron explains, ‘[t]he idea seems to be that all 

use of an author’s work by another without his permission is putatively 

dishonest and larcenous, and that “fair use” represents a strictly limited 

departure from that background prohibition on stealing.’167

 The expressly instrumental foundations of US copyright law have not 

proved immutable in the face of popular misconceptions regarding the 

nature of intellectual property as a moral or natural entitlement. Such 

misconceptions remain capable of guiding the American courts’ fair use 

analyses, strengthening the claims of copyright owners at the expense of 

users and society. A persistent preoccupation with owners’ rights would 

similarly limit and obstruct the operation of a broad statutory fair use 

defence in Canada and elsewhere.

6.4.2.2  The digital threat to fair use

While we debate the defi nitional boundaries of fair dealing, however, an 

even larger problem looms: technological protection measures [TPMs], 

also known as ‘digital locks’, threaten to undermine the signifi cance of 

fair dealing and other exceptions by making them ineff ectual in the face 

of technical controls. A TPM is ‘a technological method intended to 

promote the authorized use of digital works.’ As Kerr, Maurushat and 

Tacit explain, ‘[t]his is accomplished by controlling access to such works 

or various uses of such works, including copying, distribution, perform-

ance and display. TPMs can operate as “virtual fences” around digitized 

content, whether or not the content enjoys copyright protection.’168 Where 

TPMs control access, they operates as a ‘virtual lock’ that excludes outsid-

ers from the digital content; use-control TPMs restrict the uses that can be 

made of that content even once accessed – most commonly, although not 

necessarily, preventing the making of copies.

 The overarching problem associated with the widespread use of TPMs 

in the distribution of digital content is simple enough to state: TPMs do 

not – and generally cannot – distinguish between lawful and unlawful uses 

and users. There is no necessary (and, typically, no practical) correlation 

between the limits imposed on would-be users by TPMs and the rights 

granted to copyright owners under the law. Acts permitted in relation to 

owned content – users’ rights to research, study, criticise, transform, even 
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read and listen – can be prevented by the use of technical controls. The 

eff ect of a TPM is thus to prevent the kinds of activities that should be 

protected from private owner interests, and which are central to advancing 

the purposes of copyright.

 It may be argued that TPM-free versions of protected works will 

typically be available for anyone who wishes to deal fairly, but it is not 

satisfactory to restrict fair dealings to technologically inferior versions 

of copyright works.169 Benefi ciaries of copyright exceptions, like right 

holders, should be able to enjoy the opportunities presented by digital 

technologies, and should be free to engage with cultural resources in the 

technological environment in which they are situated. Moreover, the ana-

logue equivalent is likely an endangered species. In our networked society, 

our culture is digitised; our information, news, research and educational 

resources and entertainment all come to us in digital packets. Increasingly, 

the way in which consumers access, use and consume digital content is 

the way in which we, as citizens, explore, experience and engage with 

our cultural environment. When it comes to technical and legal controls 

over intellectual works, then, the ability to actively and meaningfully 

 participate in our culture is at stake.

 Albeit that digital technologies promise to advance the overarching 

aims of copyright policy, they threaten to undermine the vision of copy-

right as a system that ensures exclusive control over intellectual products. 

By providing a practical means to ensure excludability and control, 

TPMs are viewed by many as the key to ensuring a viable market for 

digital  products and services in the online environment. While owners 

develop and employ TPMs to protect content, however, users develop 

new technologies to circumvent them, resulting in a technical ‘arms race’ 

that is destined never to be won. Turning to the law, demands are made 

for more regulation to support owners’ eff orts to maintain control in the 

face of the ‘internet threat.’ Technical controls enable owners to side-step 

some of the costs and practicalities associated with the assertion of legal 

rights  (providing an eff ective second layer of protection), but it does not 

naturally follow that legal rights should be expanded to protect the appli-

cation of TPMs (thereby eff ectively establishing a third layer of protec-

tion). If anything, one may think that the availability of these technical 

controls threatens the copyright balance, such that the law should step in 

to  regulate their use.

 Although it requires a logical leap to off er protection to TPMs through 

the copyright system, it is a leap that has been taken at the international 

level, and consequently, by domestic legislatures around the world. This 

development traces back to a 1995 US government White Paper, which 

recommended legislation to outlaw technologies having the primary 
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purpose or eff ect of bypassing TPMs as a way ‘to assist copyright owners 

in the protection of their works’.170 While the White Paper recommenda-

tions stalled in the face of domestic opposition,171 a draft treaty mirroring 

its proposals was distributed amongst members of the WIPO for consid-

eration at the international diplomatic conference in Geneva in 1996.

 WIPO negotiations culminated in the WIPO Copyright Treaty (WCT) 

and the WIPO Performances and Phonograms Treaty (WPPT),172 which 

include key provisions introducing new protection against the circumven-

tion of TPMs.173 Article 11 of the WCT (mirrored by Article 18 of the 

WPPT) provides:

Contracting Parties shall provide adequate legal protection and eff ective legal 
remedies against the circumvention of eff ective technological measures that are 
used by authors in connection with the exercise of their rights under this Treaty 
or the Berne Convention and that restrict acts, in respect of their works, which 
are not authorised by the authors concerned or permitted by law.

 The fi nal text of the anti-circumvention provisions diverged signifi cantly 

from the original US proposal, refl ecting an international compromise 

that leaves member states with signifi cant latitude in terms of domestic 

implementation. First, the Treaty requires only ‘adequate’ legal protection 

and ‘eff ective’ legal remedies, leaving domestic legislatures to determine 

the meaning of these subjective standards.174 Furthermore, ‘the only TPMs 

subject to legal protection against circumvention are those that: (a) are 

eff ective; (b) are used by authors to exercise copyrights; and (c) restrict 

acts not authorized by authors or permitted by law.’175 Most important for 

our purposes are restrictions (b) and (c), which, taken together, appear to 

mean that member states are obliged to provide protection only in respect 

of TPMs that are used by authors in connection with the exercise of their 

copyright – and only to the extent that a TPM is used to restrict unauthor-

ised acts that the law does not permit in relation to their protected works. 

Simply put, the protection aff orded to TPMs under the treaties appears 

to coincide with the scope of copyright proper; the treaties are concerned 

specifi cally with circumvention activities that facilitate copyright infringe-

ments. According to this reading of Article 11, circumvention of TPMs for 

lawfully permitted purposes such as fair dealing are beyond the scope of 

the protection that the Treaty requires.176

 With the WIPO Internet Treaties, TPM protection became part of an 

international strategy for tackling the challenges to copyright law pre-

sented by digital technologies. The United States, United Kingdom and 

Australia have all implemented anti-circumvention laws into their domes-

tic legislation. As a signatory to the WIPO Copyright Treaties, Canada is 

now faced with the prospect of ratifying the treaties and bringing its laws 
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into compliance with them. As such, the discussion of fair dealing reform 

would not be complete without considering the impact of TPM protec-

tion on the capacity of fair dealing to confi ne copyright control within 

 appropriate limits.

 Having hailed the US approach to fair use as a model for others to 

follow, it should now be stressed that the US DMCA off ers what is 

perhaps the weakest approach amongst member states to safeguarding 

traditional user privileges in the face of TPM protection. The controver-

sial anti-circumvention provisions in this Act off er a level of protection 

signifi cantly beyond that required by the WIPO treaties. The DMCA pro-

hibits the circumvention of TPMs that control access to a protected work 

(regardless of whether such access results in copyright infringement),177 

and forbids the manufacture, distribution and importation of circum-

vention tools (including tools that circumvent both ‘access-control’ and 

‘use-control’ measures).178 Because anti-circumvention protection does not 

attach to use-control measures, it has been suggested that fair use is not 

per se aff ected. Indeed, §1201(c)(1) explicitly states that, ‘[n]othing in this 

section shall aff ect rights, remedies, limitations, or defenses to copyright 

infringement, including fair use, in this title.’ Of course, the reality is that 

access to a work is a prerequisite of fair use, and access to a circumvention 

tool may be a prerequisite of access to a TPM-protected work. The com-

bined eff ect of the access-control circumvention prohibition and circum-

vention device prohibitions is the practical restriction of otherwise lawful 

fair use activities in relation to TPM-protected content.

 The DMCA anti-circumvention rules are subject to a set of seven 

narrow and hard-fought exceptions that shield circumvention activities 

from liability in specifi c circumstances, including, for example: non-profi t 

libraries making acquisition decisions179; governmental actors conducting 

national security activities;180 and encryption researchers identifying vul-

nerabilities in encryption technologies.181 Litman has rightly accused these 

exceptions of being ‘cast in prose so crabbed and so encumbered with con-

ditions as to be of little use to anyone who doesn’t have a copyright lawyer 

around to explain which hoops to jump through.’182

 In addition to the specifi ed exemptions, the DMCA authorises the 

Librarian of Congress, in consultation with the Register of Copyright, to 

assess the impact of the circumvention ban on traditional fair use prac-

tices and, if necessary, to issue rules exempting certain users of certain 

categories of works from the ban.183 Each round of this triennial rule-

making proceeding yields a minimal number of temporary exemptions 

for narrowly defi ned classes of works.184 However, such exemptions are 

not permitted to extend to the prohibition on circumvention technolo-

gies (device controls), with the consequence that, ‘[a]s a practical matter, 
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. . . any exemptions ultimately declared will have very limited utility; 

self-evidently, most users will be unable to exercise their circumvention 

rights unless they are provided with the tools to do so.’185 Moreover, by 

granting such power to an administrative agency, this procedure has the 

clear and apparently intended eff ect of reducing the role of the courts and 

the relevance of fair use in the digital age.186 The prospective creation of 

exemptions based on ‘classes of works’ turns on its head the traditionally 

purposive, use-based and post hoc application of fair use by the courts.187 

Indeed, the clear impoverishment of fair use eff ectuated by the DMCA 

led David Nimmer to suggest that the Act was ‘a conscious contraction of 

user rights’.188

 Since the enactment of the DMCA, a number of incidents and cases have 

revealed that this apparent threat to fair use activities is more than hypo-

thetical.189 Perhaps most notable is the case of Universal City Studios v. 

Remeirdes,190 which concerned a software program, DeCSS, posted online 

by the defendant, which could be used to crack the Content Scramble 

System [CSS] on commericial DVDs, allowing users to copy and manipu-

late a DVD’s content. In an amicus brief, Professors Benkler and Lessig 

described CSS as ‘a device that makes fair and otherwise privileged uses of 

digitized materials practically impossible’.191 The defendant challenged the 

constitutionality of the DMCA, arguing inter alia that it unduly obstructs 

the ‘fair use’ of copyright materials. The US District Court held that fair 

use was not a defence to violations of the DMCA and issued injunctions. 

Upholding this decision, the US Court of Appeals dismissed the appellant’s 

constitutional claim as ‘extravagant.’192 The appellant was not personally 

engaged in any fair use of copyright materials, and the court was unim-

pressed by the argument that the devices were necessary for others to make 

fair uses of CSS protected content. Indeed, the Court was not persuaded 

that CSS prevents fair uses, not least because ‘[f]air use has never been held 

to be a guarantee of access to copyrighted material in order to copy it by 

the fair user’s preferred technique or in the format of the original.’193

 The narrow, piecemeal approach to protecting user exceptions under 

the DMCA is reminiscent of the restrictive approach to fair dealing that 

I have criticised. The breathing space off ered by a fl exible fair use defence 

is at risk of suff ocation in the digital realm. As Samuelson explains, what 

drove the debate that led to the enactment of the DMCA was ‘high rheto-

ric, exaggerated claims, and power politics from representatives of certain 

established but frightened copyright industries.’194 Amidst such politics 

and rhetoric, the social goals of the copyright system were seemingly lost 

from sight.

 Unfortunately, the DMCA led the way for other jurisdictions 

 implementing the WIPO Internet Treaties, either because it provided a 
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defi ning example to follow, or (as was the case for Australia) because it 

was eff ectively imposed through bilateral trade negotiations.195 In Europe, 

the Copyright Directive of 2001 requires member states to enact broad 

anti-circumvention prohibitions against all acts of circumvention and 

the traffi  cking of circumvention devices and services, thereby far exceed-

ing the scope of TPM protection demanded by the WIPO treaties.196 In 

Canada, the most recent reform proposals essentially mirror the stringent 

anti-circumvention provisions found in the DMCA, failing to refl ect 

the lessons readily drawn from the experiences of the United States and 

Europe: Bill C-32 sought to establish broad anti-circumvention rights 

covering devices and services, access- and use-control measures, and to do 

so without tying these rights to copyright infringement; it set out numer-

ous complex exceptions with no general ‘fair circumvention’ exception; it 

neglected even to off er lip-service to the preservation of fair dealing rights 

comparable to statements found in Article 6(4) of the EU Directive197 or 

section 1201(c) of the DMCA; it offl  oaded the responsibility for carving 

out any more exceptions on the Governor in Council; and it established no 

positive obligations for content providers, leaving any such obligations to 

be created through regulation, and only in respect of any new exceptions 

made under this regulatory power. It is also signifi cant that many of the 

‘new’ user exceptions that were included in the Bill – which were much 

lauded as exemplifying the government’s commitment to a fair balance 

between owners and users – were made subject to non-circumvention pro-

visos. This limitation on the application of the new user exceptions would 

render them redundant in the face of TPMs, thereby privileging owners’ 

use of technical controls over the public policy goals that the exceptions 

were ostensibly designed to serve.

 As we have seen, fair use and fair dealing should be understood as 

integral to the copyright system and its purposes. The legal protection 

of TPMs in a manner that fails to guard the contours of fair use from 

technological encroachment therefore denies users the ability to exercise 

their rights, tipping the copyright balance away from users and the public 

interest and thereby undermining the social goals of the copyright system. 

In 2007, US commentators Jerome Reichman, Graeme Dinwoodie and 

Pamela Samuelson coined the term ‘prescriptive parallelism’ to ‘convey 

the notion that the traditional copyright balance of rights and exceptions 

should be preserved in the digital environment.’198 The principle captures 

the general normative position that ‘a technological adaptation, namely, 

the application of TPMs, should not alter the balance that existed under 

default rules of copyright law with respect to the enjoyment of exceptions 

and limitations.’199

 Admittedly, a commitment to the principle of prescriptive parallelism 
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presents at least as many questions as answers. How can copyright’s 

complicated balancing act be performed in any meaningful way when 

the technological environment is increasingly one of absolutes – absolute 

freedom versus absolute control? More fundamentally, how can the law 

perform its role as the guardian of this metaphorical balance when its 

prescriptions are increasingly extraneous to the actions and actors that 

it purports to infl uence? Nonetheless, in the context of digital copy-

right reform, the principle could prove exceptionally useful: it off ers a 

jumping-off  point (a normative claim); it provides a sense of direction (a 

guidepost by which to chart progress); and it establishes an ideal (a goal 

against which to measure purported success). It is also diffi  cult to refute, 

unless one is willing to openly take issue with the foundational princi-

ples that underlie our existing institutional structures. In this sense, the 

principle wields some political clout. It may be that genuine prescriptive 

parallelism is an unattainable aspiration, but to admit as much is not to 

undermine its normative signifi cance; it is a goal at which we should aim, 

and one that we should be determined to achieve to the greatest extent 

possible.

 If we accept that, as a matter of substantive principle, ‘the application of 

TPMs should not alter the balance of rights between copyright owners and 

users’, then it ought to follow that ‘all uses privileged under traditional 

copyright principles should continue to be privileged in an era of digital 

rights management’.200 This assertion is consistent with (and arguably 

mandated by) the recognition of exceptions to authors’ rights as central 

to the copyright scheme. It follows that, if the principle of prescriptive 

parallelism is to be respected in the face of TPM protections, the protec-

tion aff orded to TPMs must be as carefully circumscribed as the copyright 

interest itself.

 Ideally, there would be no additional layer of protection aff orded to 

TPMs: the capacity to control that TPMs aff ord is already a suffi  cient 

benefi t that content owners can enjoy. If TPMs are to receive legal pro-

tection, that protection should be closely aligned with the existing rights 

of copyright owners, essentially reinforcing copyright proper by limiting 

unlawful circumvention to acts undertaken for purposes of copyright 

infringement.201 Consistent with this approach, protection should be 

aff orded only to use-control TPMs; copyright does not grant to owners 

exclusive control over access to protected works, and anti-circumvention 

provisions ought not to do so indirectly. Measures that control access 

to works for non-infringing purposes should not receive protection.202 

Furthermore, anti-circumvention provisions should not prohibit services 

and devices that are necessary in order for users to be able to make lawful 

uses of protected works. At the very least, any such prohibitions should 
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be expressly limited to cases where the provider knows that the service or 

device will be, or is likely to be, used to infringe copyright.203 An excep-

tion must then be carved out to allow for the provision of circumvention 

devices to persons lawfully off ering circumvention services to facilitate 

lawful uses.204 Finally, user exceptions should continue to apply notwith-

standing any circumvention undertaken for the purposes of carrying out a 

permitted act; indeed, any anti-circumvention provisions should expressly 

operate ‘without prejudice’ to user exceptions.205

 In order to ensure that fair dealings and other permitted acts are not 

only lawful on the books but also possible in practice, digital copyright 

laws should establish positive obligations for rightholders to facilitate 

fair and lawful dealings with TPM-protected works.206 This could take 

the form of a basic requirement in the Act – similar to that found in the 

German law207 – that owners make available the means by which lawful 

acts may be carried out in relation to TPM-protected works. Ideally, this 

would involve more than a bald statement of obligation, but would in fact 

include some easy and eff ective mechanism by which users could exercise 

their rights.208

 Locked out fair users could, for example, be empowered to initiate a 

legal action, to instigate formal arbitration or mediation proceedings, or 

to follow a new administrative procedure by which a request or complaint 

could be lodged. It would be preferable, however, to establish a route that 

is less onerous and costly, and therefore less likely to prove prohibitive. 

This may require the identifi cation of an intermediary body or bodies to 

facilitate fair dealings and permitted acts by providing TPM-free copies, 

circumvention services or ‘digital keys’ on request.209 This role could be 

performed by existing institutions (public libraries, archives, educational 

institutions) or by existing or newly created administrative bodies. With 

an appropriate declaration of lawful purpose, user identifi cation and/or 

traceable copies or keys, the appropriate intermediary or ‘qualifi ed person’ 

could ensure that fair dealing practices are both practical and possible, 

while allowing a copyright owner to protect his or her copyright interest in 

the work.210

 The development of an adequate lawful use infrastructure in response 

to the proliferation of technical controls is, admittedly, a complicated and 

potentially resource-heavy proposition. It is also diffi  cult to conceive of a 

lawful use mechanism that does not have a chilling eff ect on fair dealing 

practices by increasing user transaction cost and inhibiting spontane-

ous uses. Some eff ort must be made, however, to maintain user rights 

in the face of digital locks and so to safeguard the copyright balance. At 

the very least, then, users seeking to make lawful use of protected works 

(and the third parties who assist them) should be shielded from liability; 
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preferably, owners seeking to benefi t from technical controls should be 

obligated by law to make available the means necessary for such users 

to carry out lawful acts; ideally, users will have an aff ordable and acces-

sible mechanism ‘by which to vindicate their rights and to secure the cer-

tainty required to engage in creative activity privileged under traditional 

 copyright principles.’211

6.5   CONCLUSIONS: CHANGING THE FATE OF 
FAIR DEALING

In this chapter, I have argued that the fair dealing defence, which has long 

been marginalised as an exceptional derogation from copyright norms, is 

in fact vital to the copyright system and its capacity to further the social 

goals that justify its existence. We have seen that, over time and across 

jurisdictions, the fate of fair dealing has ebbed and fl owed in response 

to the theoretical frameworks and discourses that have been brought to 

bear on copyright in general. Thus, where copyright has been regarded 

as a matter of natural entitlement or private property, fair dealing has 

been viewed as ‘lawful trespass’ or ‘fair stealing’, with the eff ect that its 

application has been restricted in favour of the copyright owner’s absolute 

control. Where copyright has been regarded in light of the public purposes 

that it is intended to serve, however, fair dealing has been recognised as 

an essential limitation upon owners’ control that is necessary in order 

to prevent copyright from defeating its own ends. The Canadian context 

brought this distinction into sharp relief. The shift in Canadian copyright 

policy eff ectuated by the Supreme Court of Canada in its Théberge deci-

sion – the shift from a primary focus on authors’ rights to the recognition 

of a balance between authors’ rights and the public interest – entailed, in 

CCH, a dramatic shift in the interpretation and application of Canada’s 

fair dealing provisions. Fair dealing was, for the fi rst time, characterised 

as a ‘user right’ that is ‘integral’ to the copyright system and which ought 

not to be strictly construed.

 Unfortunately, this shift in the nature and role of fair dealing cannot be 

fully realised in the context of restrictive fair dealing provisions that limit 

the defence to specifi ed purposes. As such, I have advocated for legisla-

tive reform that would see narrow fair dealing provisions replaced with 

an open-ended fair use defence similar to that found in US copyright law. 

In contrast to fair dealing, fair use allows for a fl exible, contextualised 

application of the defence that can limit the control aff orded to copyright 

owners in response to the particularities of a case as well as the chang-

ing technological contexts in which uses occur. At the same time, I have 
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insisted that the creation of a broad fair-use defence is not a panacea to 

copyright’s problems. As the US experience reveals, fair use, like fair 

dealing, is at the mercy of an owner-oriented understanding of copyright. 

Recognition of the public purposes of copyright and the role that fair use 

plays in furthering these purposes remains the most important factor in 

improving the fate of fair use in the courts.

 Finally, I have warned that the future of both fair use and fair dealing 

is bleak in the face of technological controls and their over-protection. 

Without a commitment to the principle of prescriptive parallelism – a 

determination to ensure that permitted uses of copyright works in the 

analogue world remain both permitted and possible in the digital world – 

there is a risk that fair use and copyright exceptions, however defi ned, will 

become redundant in the face of technical control. Notably, this means 

that additional user exceptions or the introduction of a broad fair use 

defence should not be regarded as an adequate counter-balance to the 

imposition of expansive TPM protections. Anti-circumvention laws have 

to be more carefully tailored, and permitted uses actively facilitated, if 

copyright law is to be able to further its public goals in the digital environ-

ment. If copyright is justifi ed in light of its capacity to serve these public 

goals, the failure to protect fair dealing from its fate casts doubt upon the 

legitimacy of the copyright system as a whole.
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any way.’

 42. 17 U.S.C. §107 (1976) provides: ‘The fair use of a copyright work . . ., for purposes 
such as criticism, comment, news reporting, teaching . . ., scholarship, or research, 
is not an infringement of copyright’ [emphasis added]. Factors to be considered to 
determining whether a particular use is a fair use include: ‘(1) the purpose and char-
acter of the use, including whether such use is of a commercial nature or is for non-
profi t educational purposes; (2) the nature of the copyrighted work; (3) the amount 
and substantiality of the portion used in relation to the copyrighted work as a whole; 
and (4) the eff ect of the use upon the potential market for or value of the copyrighted 
work.’

 43. House Report no. 94–1476. See also Leon Seltzer, Exemptions and Fair Use in 
Copyright: The Exclusive Rights Tensions in the 1976 Copyright Act (Cambridge, 
Mass: Harvard University Press, 1977) at 19–20.

 44. de Zwart, note 34 above at 60.
 45. Ibid.
 46. Michael J. Madison, ‘Rewriting Fair Use and the Future of Copyright Reform’ (2005) 

23 Cardozo Arts & Ent. L.J. 391 at 393.
 47. See CCH (SCC), note 2 above at para. 48: ‘[T]he fair dealing exception is perhaps 

more properly understood as an integral part of the Copyright Act than simply a 
defence.’

 48. The Canadian Copyright Act 1921, c. 24, s. 16(1)(i); cf. An Act to Amend and 
Consolidate the Law Relating to Copyright, 1 & 2 Geo. V, c. 46, s. 2(1)(i).

 49. 11–12 Geo. V. c. 24, s. 17(2), declared as lawful ‘(a) Any fair dealing with any work for 
the purposes of private study, research, criticism, review or newspaper study.’

 50. Francis Fox and Judy Erola, From Gutenberg to Telidon: A White Paper on Copyright 
(Ottawa: Consumer & Corporate Aff airs Canada, 1984) at 39–40. Barry Torno also 
recommended this revision in his report, Fair Dealing: The Need For Conceptual 
Clarity on the Road to Copyright Revision (Ottawa: Corporate Revision Studies, 
Consumer & Corporate Aff airs Canada, 1981).

 51. Canada, Standing Committee on Communication and Culture, A Charter of Rights 
for Creators (Ottawa: Minister of Supply and Services, 1985) at 63–6.

 52. Copyright Act, R.S.C. 1985, c. C-42, ss. 29–29.2.
 53. In CCH (FCA), note 2 above at para. 127, Linden J. explained the signifi cance of 

the closed list of purposes in the Act: ‘If the purpose of the dealing is not one that 
is expressly mentioned in the Act, this Court is powerless to apply the fair dealing 
exemptions.’

 54. Copyright Act, note 52 above . Both ss. 29.1 and 29.2 contain the caveat:

    ‘. . . if the following are mentioned:
      (a) the source: and
      (b) if given in the source, the name of the
         (i) author, in the case of a work . . .’

 55. Justice Laddie, ‘Copyright: Over-Strength, Over-Regulated, Over-Rated’ [1996] 18(5) 
E.I.P.R. 253 at 259.

 56. Bill C-60, An Act to Amend the Copyright Act, fi rst reading 20 June 2005; Bill C-61, 
An Act to Amend the Copyright Act, fi rst reading 12 June 2008; Bill C-32, Copyright 
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Modernization Act, An Act to Amend the Copyright Act, fi rst reading 2 June 2010. A 
further example is the withdrawal of Bill C-316, An Act to Amend the Copyright Act, 
1990, which attempted to move towards a US-style ‘fair use’ concept.

 57. Industry Canada, Supporting Culture and Innovation: Report on the Provisions and 
Operation of the Copyright Act (Ottawa: Intellectual Property Policy Directorate, 
2002), online: Government of Canada http://strategis.ic.gc.ca/epic/internet/incrp-
prda.nsf/en/rp00873e.html#B2_8 (accessed 26 January 2011) at B.2.8 [Industry 
Canada, 2002].

 58. Howard Knopf, ‘Limits on the Nature and Scope of Copyright’, in Gordon 
F. Henderson (ed.), Copyright and Confi dential Information Law of Canada 
(Scarborough: Carswell, 1994) at 257.

 59. Cf. David Fewer, ‘Constitutionalizing Copyright: Freedom of Expression and the 
Limits of Copyright in Canada’ (1997) 55 U.T. Fac. L. Rev. 175 at 207 [Fewer, 
‘Constitutionalizing’].

 60. (1943), 2 C.P.R. 270 at 302, 2 D.L.R. 257. Cf. Allen v. Toronto Star (1997), 78 C.P.R. 
(3d) 115, 152 D.L.R. (4th) 518 [Allen cited to C.P.R.].

 61. [1984] 1 F.C. 1065, 77 C.P.R. (2d) 262 at 269 [Lorimer cited to C.P.R.]
 62. (1996), 137 D.L.R. (4th) 398, 68 C.P.R. (3d) 289. This is in line with the British 

case, Beloff  v. Pressdram Ltd [1973] 1 All E.R. 241 (Ch.), and the Australian case of 
Australia v. John Fairfax & Sons Ltd (1980), 147 C.L.R. 39.

 63. (1998), 85 C.P.R. (3d) 289 at para 55.
 64. (1997), 150 D.L.R. (4th) 324 at 335, 75 C.P.R. (3d) 1: ‘The material was distributed to 

all the members of the class of students. This does not qualify as “private study.” ’ This 
decision was in line with the British case of Sillitoe v. McGraw-Hill Book Co. [1983] 
F.S.R. 545 (Ch.D).

 65. (1996), [1997] 2 F.C. 306, 71 C.P.R. (3d) 348 (T.D.) [Michelin cited to C.P.R.]
 66. Ibid. at 381.
 67. See James Zegers, ‘Parody and Fair Use in Canada After Campbell v. Acuff -Rose’ 

(1994–95) 11 C.I.P.R. 205.
 68. Michelin, note 65 above at 379. ‘[E]xceptions to copyright infringement should be 

strictly interpreted. I am not prepared to read in parody as a form of criticism and 
thus create a new exception.’ The court also held that the implicit acknowledgement of 
source was insuffi  cient (Ibid. at 382–4), and the parody was unfair because it held the 
plaintiff ’s work up to ridicule (Ibid. at 384). Cf. Productions Avanti Ciné-Vidéo Inc. v. 
Favreau (1999) 1 C.P.R. (4th) 129, 177 D.L.R. (4th) 568, suggesting that ‘true parody’ 
could be fair dealing where all the requirements of the Act are met.

 69. If the parodist does not take a substantial part of the original, there will be no prima 
facie infringement; but the nature of parody requires that the original work is apparent 
to the audience.

 70. Cf. Acuff -Rose, note 1 above at 579, Souter J.: ‘[T]he goal of copyright . . . is generally 
furthered by the creation of transformative works. Such works thus lie at the heart of 
the fair use doctrine’s guarantee of breathing space within the confi nes of copyright.’

 71. (1999), [2000] 2 F.C. 451, 179 D.L.R. (4th) 609, 2 C.P.R. (4th) 129 (T.D.) at para. 175 
[CCH (TD)].

 72. One exception to this rule is Allen, note 60 above. The reproduction of a photograph 
was found to be fair dealing for the purposes of news reporting. Because the entire 
work was copied, the lower court had declared fair dealing to be ‘an interesting issue 
which . . . has no application to the case at bar.’ (1995), 63 C.P.R. (3d) 517 at 525.

 73. CCH (FCA), note 2 above at para. 126.
 74. Ibid., quoting David Vaver, Copyright Law (Toronto: Irwin Law, 2000) at 171.
 75. ‘Simply put, any act falling within the fair dealing provisions is not an infringement 

of copyright.’ CCH (FCA), note 2 above at para. 126. See Copyright Act, note 52 
above, s. 3(1). See also Lloyd L. Weinreb, ‘Fair Use’ (1999) 67 Fordham L. Rev. 1291 
at 1292–3, describing the distinction between non-infringing and excused infringement 
as an ‘analytic nicety’ that is ‘not without signifi cance.’
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196 Copyright, communication and culture

 76. CCH (FCA), note 2 above at paras 143: ‘In essence the Law Society can vicariously 
claim an individual end user’s fair dealing exemption, and step into the shoes of its 
patron.’

 77. Ibid. at para. 150. Only the availability of alternatives to the dealing is not an 
 enumerated factor in the US law. See note 42 above.

 78. Ibid.
 79. CCH (SCC) note 2 above at paras 48–9.
 80. Ibid. at para. 53.
 81. Ibid. at para. 73.
 82. Ibid. at para. 51. Also at para. 54: ‘[A]llowable purposes should not be given 

a restrictive interpretation or this could result in the undue restriction of users’ 
rights.’

 83. Ibid. at para. 63.: ‘“Dealing” connotes not individual acts, but a practice or system.’
 84. Ibid. at para. 73. The Library’s ‘Access to the Law’ Policy put in place reasonable safe-

guards to ensure that materials requested were being used for the purposes of research 
or private study.

 85. Cf. Fewer, ‘Constitutionalizing’, note 59 above at para. 62.
 86. Michelin, note 65 above at para. 115.
 87. Ibid. at para. 111.
 88. Ibid. at para. 103: ‘[J]ust because the [copy]right is intangible, it should not be any less 

worthy of protection as a full property right.’
 89. Note 1 above.
 90. Ibid. at 575, citing U.S. Const., art I, §8, cl. 8.
 91. Acuff -Rose, note 2 above at 577.
 92. The transformative value of the defendant’s work, the social benefi t of humorous criti-

cism, the need to conjure up the original work, and the limited market consequences of 
the use were identifi ed as supporting fair use.

 93. CCH (TD), note 71 above at para. 116.
 94. [1990] 2 S.C.R. 467 at 478–9, 72 D.L.R. (4th) 97, McLachlin J. (as she then was). 

[Bishop cited to S.C.R.] citing Maugham J., in Performing Right Society, Ltd v. 
Hammond’s Bradford Brewery Co. [1934] 1 Ch. 121 at 127.

 95. Bishop, Ibid. at 480–81, McLachlin J.: ‘an implied exception . . . is all the more 
unlikely . . . in light of the detailed and explicit exception’s in [the Act].’ Cited in 
Michelin, note 65 above at 381.

 96. CCH (FCA), note 2 above at para. 23 [emphasis added].
 97. Théberge v. Galerie d’Art du Petit Champlain Inc. 2002 SCC 34, [2002] 2 S.C.R. 336, 

210 D.L.R. (4th) 385 at para. 30 [Théberge cited to S.C.R.] at para. 31, describing 
copyright’s purpose as ‘a balance between promoting the public interest in the encour-
agement and dissemination of works of the arts and intellect and obtaining a just 
reward for the creator.’

 98. CCH (SCC), note 2 above at paras 48, 51.
 99. CCH (FCA), note 2 above at para. 126; CCH (SCC), note 2 above at para. 12.
 100. Abraham Drassinower, ‘Taking User Rights Seriously’, in M. Geist (ed.), In the Public 

Interest: The Future of Canadian Copyright Law (Toronto: Irwin Law, 2005), 462–79 
at 67.

 101. Daniel J. Gervais, ‘Canadian Copyright Law Post-CCH’ (2004) 18 I.P.J. 131 at 156: 
‘When reading CCH, one is drawn to the conclusion that the court weighted the 
author’s exclusive rights and the users’ “right” to use the works on level plates of the 
proverbial scale.’

 102. See e.g. Michelin, note 65 above at para. 75: ‘To accept the Defendants’ submissions 
on parody [as fair dealing] would be akin to making the parody label the last refuge of 
the scoundrel.’

 103. See e.g. Jeremy Phillips, ‘Fair Stealing and the Teddy Bears’ Picnic’ (1999) 10 Ent. L. 
Rev. 57 at 57–60.

 104. W.N. Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning 
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(New Haven, CT: Yale University Press, 1946). See also Wendy J. Gordon, ‘An 
Inquiry into the Merits of Copyright: The Challenges of Consistency, Consent, and 
Encouragement Theory’ (1989) 41 Stan. L. Rev. 1343.

 105. See e.g. Hyde Park Residence Ltd v. Yelland [2001] Ch. 143, [2000] E.C.D.R. 275; 
Newspaper Licensing Agency Ltd v. Marks and Spencer plc [2001] Ch. 257 (CA), [2000] 
All E.R. 239; Ashdown v. Telegraph Group Ltd [2002] QB 546; de Garis v. Neville 
Jeff ress Pidler Pty. Ltd (1991), 20 I.P.R. 605; Nine Network Australia Pty Ltd v. 
Australian Broadcasting Corporation (1999), 48 I.P.R. 333; TCN Channel Nine Pty Ltd 
v. Network Ten Pty Ltd (2002), 118 FCR 417.

 106. See e.g. Michelin, note 65 above at 381: including parody within ‘criticism’ would be 
‘creating a new exception to the copyright infringement, a step that only Parliament 
would have the jurisdiction to do.’

 107. Sony Corporation v. Universal City Studios, 464 U.S. 417 (1984).
 108. See RIAA v. Diamond Multimedia, 180 F. 3d 1072 at 1079 (9th Circ. 1999): ‘Rio [a 

portable MP3 player] merely makes copies in order to render portable, or “space-
shift,” those fi les that already reside on a user’s hard drive. Such copying is a paradig-
matic noncommercial personal use.’

 109. Tom Hopkins International Inc. v. Wall & Redekop Realty Ltd (1984), 1 C.P.R. (3d) 348 
at 352–3.

 110. See Copyright Act, note 52 above, s. 80(1), which creates an exception to infringe-
ment for the audio-recording of musical works made for private use, subject to certain 
limitations.

 111. Sunny Handa, Copyright Law in Canada (Markham, Ont.: Butterworths, 2002) at 
294 [Handa, Copyright]. See also Lisa Anne Katz Jones, ‘Is Viewing a Web Page 
Copyright Infringement?’ (1998) 4 Appeal 60 at 62–3; Industry Canada’s Information 
Highway Advisory Council report, Copyright and the Information Highway: Final 
Report of the Copyright Sub-Committee Ottawa: publisher, March 1995) at 11: ‘[A]ny 
act of [digitally] accessing a work constitutes a reproduction, [and] as such, . . . is 
subject to the right of reproduction.’

 112. Handa, Copyright, Ibid.
 113. See Religious Technology Center v. Netcom On-Line Communication Services, Inc., 907 

F. Supp. 1361 (N.D. Cal. 1995).
 114. Handa, Copyright, note 111 above at 297–8. See also Sunny Handa, ‘Reverse 

Engineering of Computer Programs under Canadian Copyright Law’ (1995) 40 
McGill L.J. 621.

 115. Handa, Copyright, Ibid. at 297.
 116. See Sega Enterprises Ltd v. Accolade Inc., 24 U.S.P.Q.2d 1561, 977 F.2d 1510 (9th 

Cir. 1992); Atari Games Corp. v. Nintendo of America Inc., 975 F.2d 832 (Fed. Cir. 
1992).

 117. See e.g. Rebecca Tushnet, ‘Payment in Credit: Copyright Law and Subcultural 
Creativity’ (2007) 70 Law & Contemp. Prob. 135; Graham Reynolds ‘All the Game’s 
a Stage: Machinima and Copyright in Canada’ (forthcoming 2010) Journal of World 
Intellectual Property.

 118. Acuff -Rose, note 1 above at 579, Souter J.
 119. Alan L. Durham, ‘Copyright and Information Theory: Toward an Alternative Model 

of Authorship’ (2004) B.Y.U.L. Rev. 69 at 94.
 120. Notably, such uses have not always received a favourable outcome even in the United 

States. See e.g. Rogers v. Koons, 960 F.2d 301 (2d Cir), cert. denied 113 S. Ct. 365 
(1992); Bridgeport Music Inc. v. Dimension Films, 383 F.3d 390 (6th Cir. 2004).

 121. Industry Canada, 2002, note 57 above.
 122. Sir John Whitford, Copyright and Designs Law: Report of the Committee to Consider 

the Law on Copyright and Designs, (London: HMSO) (Cmnd 6732, 1977) at para. 676 
[Whitford Report].

 123. Andrew Gowers, Gowers Review of Intellectual Property (2006) (HM Treasury), ss. 
4.69, 4.70, 4.85.
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198 Copyright, communication and culture

 124. Ibid. at s. 4.90.
 125. Ibid. at s. 4.88: ‘At present it would not be possible to create a copyright exception for 

transformative use. . . . However, the Review recommends that the Government seeks 
to amend the Information Society Directive to permit an exception along such lines to 
be adopted in the UK.’

 126. Directive 2001/29/EC of the European Parliament and of the Council of 22 June 2001 
on the harmonisation of certain aspects of copyright and related rights in the informa-
tion society [2001] O.J. L167/10, 12, Art. 5[Copyright Directive].

 127. Government of Australia, ‘Fair Use and Other Copyright Exceptions: An examina-
tion of fair use, fair dealing and other exceptions in the Digital Age’ (Issues Paper, 
2005).

 128. Ibid. at para. 7.12.
 129. Copyright Act 1968, ss. 41A, 103AA, introduced by the Copyright Amendment Act 

2006, no. 158. See also Melissa De Zwart ‘The Copyright Amendment Act 2006: the 
new copyright exceptions’ (2007) 25 Copyright Reporter 4; Nicolas Suzor ‘Where the 
bloody hell does parody fi t in Australian copyright law?’ (2008) 13 Media & Arts Law 
Review 218.

 130. Balanced Copyright, News Release, ‘Government of Canada Introduces Proposals to 
Modernize the Copyright Act’, 2 June 2010, available at: http://www.ic.gc.ca/eic/site/
crp-prda.nsf/eng/h_rp01149.html (accessed 26 January 2011).

 131. Balanced Copyright, Copyright Modernization Act – Backgrounder, available at: 
http://www.ic.gc.ca/eic/site/crp-prda.nsf/eng/h_rp01151.html (accessed 26 January 
2011).

 132. Bill C-32, note 56 above, s. 21.
 133. This distinction emerged from Acuff -Rose, note 1 above at 580–1. The Ninth Circuit, 

in particular, has maintained a strict distinction between parody and satire. See e.g. 
Dr. Seuss Enterprises v. Penguin Books USA, 109 F.3d 1394 (9th Cir. 1997).

 134. Cf. E Gredley and S. Maniatis, ‘Parody: A Fatal Attraction? Part 1: The Nature 
of Parody and its Treatment in Copyright’ [1997] 7 EIPR 339 at 343., arguing that 
the parody/satire distinction requires courts ‘to devise near impossible distinctions 
between satiric parodies and parodic satires.’

 135. See Suzor, note 142 above at 238–43 and Daniel Austin Green ‘Gulliver’s Trials: A 
Modest Proposal to Excuse and Justify Satire’ (2006) 11 Chapman L. Rev. 283.

 136. See e.g. Boudreau v. Lin (1997) 150 D.L.R. (4th) 324, 75 C.P.R. (3d) 1.
 137. Bill C-32, note 56 above, s. 29.21.
 138. Balanced Copyright, ‘What the New Copyright Modernization Act Means for 

Consumers’, available at: http://www.ic.gc.ca/eic/site/crp-prda.nsf/eng/rp01186.html 
(accessed 26 January 2011).

 139. Bill C-32, note 56 above, s. 29.22.
 140. Ibid., s. 29.23.
 141. Ibid., s. 29.24.
 142. Balanced Copyright, note 138 above.
 143. Bill C-32, note 56 above, s. 29.23(d).
 144. Ibid., s. 29.22(4). A similar condition exists for reproductions made for back-up 

 purposes: s. 29.24(3).
 145. Sony note 107 above.
 146. L.J. Murray and S.E.Trosow, Canadian Copyright: A Citizen’s Guide (Toronto: 

Between the Lines Press, 2007).
 147. CCH (SCC), note 2 above at paras 53–60.
 148. Murray and Trosow, note 146 above at 204, have proposed the following revision 

along the same lines:

 ‘29 (1) Fair dealing for purposes such as research, private study, [educa-
tion, parody, satire] criticism, review or news reporting does not infringe 
copyright.
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 (2) In determining whether the use made in any particular case is fair dealing, the 
factors to be considered shall include –

   (a) the purpose of the dealing,
   (b) the character of the dealing,
   (c) the amount of the dealing,
   (d) the nature of the work or other subject matter,
   (e) available alternatives to the dealing,
   (f) the eff ect of the dealing on the work or other subject matter,
    (g) the extent to which attribution was made where reasonable in the 

circumstances.’

 149. Knopf, note 58 above at 257.
 150. Burrell, note 6 above at 373.
 151. Pub. L. No. 105-304, 112 Stat. 2860 (1998).
 152. William F. Patry and Shira Perlmutter, ‘Fair Use Misconstrued: Profi t, Presumptions, 

and Parody’ (1993) 11 Cardozo Arts & Ent. L.J. 667 at 670.
 153. Melissa De Zwart ‘Fair Use? Fair Dealing?’ (2006) 24 Copyright Reporter 20 at 23 [de 

Zwart, ‘Fair Use’].
 154. Sony, note 120 above.
 155. Ibid. at 451. Also, at 449, the court stated that ‘[I]f the Betamax were used to make 

copies for a commercial or profi t-making purpose, such use would presumptively be 
unfair’.

 156. Ibid. at 451.
 157. See e.g. Financial Info. Inc. v. Moody’s Investors Serv. Inc. 751 F. 2d 501 (2nd Cir. 

1984) at 509: ‘Sony requires that we recognize a presumption of unfair use by Moody’s 
arising from its commercial use of the copyrighted material’. See also West Publishing 
Co. v. Mead Data Cent., Inc. 616 F. Supp. 1571 (D. Minn., 1985), aff ’d 799 F.2d 1219 
(8th Cir. 1986); Radji v. Khakbaz 607 F. Supp. 1296 at 1302 (D.D.C. 1985); Hutchinson 
Tel. Co. v. Fronteer Directory Co., 640 F. Supp. 386 (1986) at 390; Paramount Pictures 
Corp. v. Labus 16 U.S.P.Q. 2d 1142 (1990).

 158. Harper & Row v. Nation Enterprises, 471 U.S. 539 (1984) [Harper & Row]. This famous 
case involved the unauthorised publication of excerpts from the pre-publication 
manuscript copy of President Ford’s memoirs.

 159. Gary L. Francione, Facing the Nation: The Standards for Copyright, Infringement, and 
Fair Use of Factual Works, 134 U. Pa. L. Rev. 519 (1986), at 549. Francione criticises 
the Harper & Row court for having ‘placed the cure-all of fair use in a very small 
bottle.’ Ibid. at 522.

 160. Harper & Row, note 158 above at 562.
 161. See e.g. Rosemont Enterprises v. Random House, Inc., 366 F.2d 303 (2nd Cir.), cert. 

denied, 385 U.S. 1009 (1967) which relegated commercial motive to practical irrel-
evance as long as the use was in the public interest. See also Time Inc. v. Bernard Geis 
Assocs., 293 F. Supp. 130, at 146: ‘hope by a defendant for commercial gain is not a 
signifi cant factor in this circuit.’

 162. de Zwart, ‘Fair Use’ note 163 above at 24–5, noting the Court’s citation with approval 
of Wendy Gordon, ‘Fair Use as Market Failure: A Structural and Economic Analysis 
of the Betamax Case and its Predecessors’ (1982) 82 Colum. L. Rev. 1600.

 163. 114 S.Ct. 1164 (1994). See also American Geophysical Union v. Texaco, Inc. 60 F.3d 
913 (2nd Cir. 1994) at para. 64.

 164. See Neil Netanel, Copyright’s Paradox (Oxford University Press, Inc., New York: 
2008) at 64, complaining that ‘Since Harper & Row, the Blackstonian property-centred 
view of fair use has steadily gained ground.’

 165. 471 U.S. 539 (1985), at 546.
 166. 621 F.2d 57 (2d Cir.1980) at 61.
 167. Jeremy Waldron, ‘From Authors to Copiers: Individual Rights and Social Values in 

Intellectual Property’, 68 Chic-Kent L. Rev. 841 (1993) at 860.
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200 Copyright, communication and culture

 168. Ian R. Kerr, A. Maurushat and C.S. Tacit, ‘Technical Protection Measures: Tilting at 
Copyright’s Windmill’ (2002–03) 34(1) Ottawa L. Rev. 7 at 13.

 169. Stefan Bechtold, ‘Digital Rights Management in the United States and Europe’ (2004) 
52 Am. J. Comp. L. 323 at 363.

 170. White Paper: Intellectual Property and the National Information Infrastructure 
(1995) The Report of the Working Group on Intellectual Property Rights [online] at 231, 
available at: http://www.uspto.gov/web/offi  ces/com/doc/ipnii/ipnii.pdf (accessed 26 
January 2011).

 171. See Jessica Litman, Digital Copyright (New York: Prometheus Books, 2001) at 
122–9.

 172. WIPO treaties (1996), available at: http://www.wipo.int/treaties/en/ip/wct/trtdocs_
wo033.html and http://www.wipo.int/treaties/en/ip/wppt/trtdocs_wo034.html (both 
accessed 13 January 2011).

 173. For a detailed account, see Pamela Samuelson, ‘The U.S. Digital Agenda at WIPO’ 
(1997) 37 Va. J. Int’l. L. 369. With regard to the regulation of circumvention technolo-
gies specifi cally, see Litman, note 171 above at 129–33.

 174. See Pamela Samuelson, ‘Regulating Technologies to Protect Copyrighted Works’ 
(1996) 39 Communications of the ACM 17, arguing that existing US law would have 
satisfi ed Article 11 obligations.

 175. Kerr et al., note 168 above at 34; citing K. Koelman and N. Helberger, ‘Protection 
of Technological Measures’, in P. Bernt Hugenholtz (ed.), Copyright and Electronic 
Commerce: Legal Aspects of Electronic Copyright Management (The Hague: Kluwer 
Law International, 2000) at 171.

 176. This interpretation of the text of Article 11 is not without its critics. See Kerr et al., 
note 168 above at 36.

 177. DMCA, §1201(a)(1)(A).
 178. DMCA, §1201(a)(2) and §1201(b). §1201(a)(2) prohibits traffi  cking in devices that 

circumvent access controls; §1201(b) prohibits traffi  cking in circumvention devices 
designed or produced to circumvent TPMs that protect the exclusive rights of copy-
right holders.

 179. DMCA, §1201(d).
 180. DMCA, §1201(e)
 181. DMCA, §1201(g). The list also includes: circumvention to achieve interoperability 

of computer programs (§1201(f)); to prevent minors from accessing material on the 
Internet (§1201(h)); when either the technical measure or the work collect or dissemi-
nate personally identifying information about the user’s online activities (§1201(i)); to 
test the security of a computer, computer system, or network (§1201(j)).

 182. Litman, Digital Copyright, note 171 above at 31.
 183. DMCA, §1201 (a)(1)(B)-(D)
 184. Current exemptions from circumvention prohibitions can be found online at: http://

www.copyright.gov/1201/ (accessed 26 January 2011).
 185. Daniel L. Burk and Julie E. Cohen, ‘Fair Use Infrastructure for Rights Management 

Systems’ (2001) 15 Harv. J.L. & Tech. 41at 49–50.
 186. See B.D. Herman and O.H. Gandy, Jr., ‘Catch 1201: A Legislative History and 
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7.   Dissolving the confl ict between 
copyright and freedom of expression

7.1 INTRODUCTION

This chapter is concerned with the relationship between freedom of 

 expression and copyright law, and more fundamentally, with what this 

relationship – its confl icts, tensions and purported resolutions – can 

reveal to us about the nature of the copyright interest. Freedom of expres-

sion protects an individual’s right to express herself without limitations 

imposed upon the content of her speech, while copyright law prevents 

an individual from expressing herself through another’s copyrightable 

expression. This apparent inconsonance led Melville Nimmer to ask:

Is not [the Copyright Act] precisely a “law” . . . which abridges the “freedom of 
speech” and “of the press” in that it punishes expressions by speech and press 
when such expression consists of the unauthorised use of material protected by 
copyright?1

With this question in mind, it would not seem far-fetched to suggest that 

an absolutist conception of the right of free expression could render the 

Copyright Act unconstitutional. But then, as Nimmer reminds us, the ‘rec-

onciliation of the irreconcilable, the merger of antitheses . . . are the great 

problems of the law.’2 As we have seen, when irreconcilable assertions are 

embodied in competing individual rights, reconciliation tends to be prof-

fered in the language of ‘balance’, ‘compromise’ or ‘trump’. These words 

embody the analytic tools by which the interface between copyright pro-

tection and the right of freedom expression has typically been shaped and 

defi ned (to the extent that it has been acknowledged at all). In the discussion 

that follows, I hope to show that these tools are inadequate for the task.

 Having locked potentially antagonistic rights into ‘logic-tight com-

partments’,3 courts and lawmakers have been surprisingly successful at 

maintaining the separation of freedom of expression considerations and 

copyright law. Indeed, in the famous US case of Eldred v. Ashcroft, one 

lower court decision went so far as to declare that ‘copyrights are categori-

cally immune from challenges under the First Amendment.’4 Given the 

nature of the copyright interest, however, there are necessarily moments 
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204 Copyright, communication and culture

where both copyright and the right of free expression are irrefutably 

at play, and apparently in confl ict. In such instances, this neatly com-

partmentalised understanding leads to an overly simplistic resolution: 

one concern is temporarily given more weight than the other (balance), 

substantively diluted (compromise), or forced to give way completely 

(trump). The characterisation of copyright as a species of private-property 

entitlement tends to aff ord it moral and legal primacy. This ensures that 

free expression concerns typically give way to private copyright control, 

and, I will argue, thereby shifts copyright law further from the justifi catory 

foundations upon which it stands.

 My purpose here is to show that the characterisation of copyright and 

freedom of expression as individual rights vested in the liberal subject 

undermines the importance of both sets of interests, and ultimately 

restricts the communicative activity that both copyright and freedom of 

expression are intended to further. The social values that lie at the core 

of the copyright system are the same values affi  rmed by our belief in the 

guarantee of freedom of expression: the value that we attach to commu-

nication, to interaction between members of society, and to participation 

in a social dialogue. The key to understanding the relationship between 

freedom of expression and copyright is to see them both in light of their 

mutual goal: the goal of maximising cultural fl ows and channels of com-

munication between members of society. Therefore, copyright must 

embrace the values of freedom of expression in order to ensure its eff ec-

tiveness and its legitimacy. Premised upon this assertion, my argument will 

be that a vision of copyright as a private, proprietary entitlement capable 

of trumping free-expression interests disrupts the internal coherence of the 

copyright system and its justifi catory principles.

 Without a shift in the dominant conception of copyright, the system 

is indeed irreconcilable with the right of free expression, both as a legal 

abstraction and as a practical matter; but when copyright is conceptual-

ised in relational terms, the system shares and (at least potentially) furthers 

the values that underlie the guarantee of freedom of expression. Rather 

than purporting to reconcile the irreconcilable, then, copyright policy 

should concern itself with fostering the human, creative capacities that 

it is intended to encourage. The clash between copyright owners’ rights 

to control expression and citizens’ rights to express themselves cannot 

be adequately resolved. By focusing on relationships and values rather 

than individuals and rights, however, the confl ict between free speech and 

 copyright quickly dissolves.

 The Canadian context again off ers an illuminating example from which 

larger lessons can be learned. In Section 2, I describe the confl ict that exists 

at the level of individual rights between freedom of expression, which in 
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Canada is guaranteed by section 2(b) of the Canadian Charter of Rights 

and Freedoms,5 and the rights granted to authors of original works pur-

suant to the Copyright Act.6 The discussion provides an overview of the 

way in which the Canadian courts have defi ned freedom of expression and 

have approached its relationship to intellectual property. In Section 3, I 

examine the approach taken in the case of Cie Générale des Etablissements 

Michelin-Michelin & Cie v. C.A.W.-Canada,7 where the court relied upon 

analogy with physical property and private property rights to dismiss the 

constitutional challenge. I also critically examine the approach taken by 

recent British and US courts that have similarly struggled to acknow-

ledge and resolve this tension between speech and copyright. In Section 

4, I examine the principles of freedom of expression in terms of commu-

nication and community, and make the argument that the social values 

informing freedom of expression are the same as those embodied by the 

copyright system. Section 5 concludes that, if we are to justify copyright in 

terms of the encouragement of authorship, the rights granted to authors 

under that system cannot be characterised as individual private property 

entitlements, but must instead be viewed through a relational lens and 

justifi ed in terms of the public goals that they advance.

7.2   THE CONFLICT: COPYRIGHT V. FREEDOM OF 
EXPRESSION IN CANADA

At their most basic level, copyright laws allow individuals to call upon the 

state to prevent someone from speaking or expressing themselves in a par-

ticular way. By giving the copyright holder a monopoly over the use of the 

copyrighted work, copyright law creates private interests ostensibly hostile 

to the freedom of expression interests of other members of the public. On 

the one hand, individual A has the right to express herself freely, while on 

the other, individual B has the right to prevent A from copying expression 

substantially similar to B’s copyrighted expression. Section 2(b) of the 

Canadian Charter of Rights and Freedoms constitutionally guarantees 

freedom of expression, while the Copyright Act creates an exclusionary 

interest over the expression of an idea fi xed in a tangible form. Put in this 

way, the question is not whether the Copyright Act is constitutionally 

questionable, but rather, how can it be anything but? Sunny Handa has 

explained the freedom of expression challenge for copyright law:

One would think that the place of copyright in the context of freedom of expres-
sion would be a precarious one. After all, copyright broadly targets expression 
and provides that exclusive rights of expression be given to creators. Once a 
work is created, one cannot repeat it without paying some royalty. In fact, the 
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206 Copyright, communication and culture

right to repeat it need not be given; it may be withheld whereupon one may 
not repeat the expression. Framed in this way, copyright laws appear to off end 
freedom of expression rules. Yet no real challenges have been brought.8

No doubt there are many reasons for the paucity of constitutional scrutiny 

of the Copyright Act – not least, the economic and political strength of 

those who favour expansive copyright protection, together with the intui-

tive appeal of basic copyright doctrine and its accompanying rhetoric. Or 

perhaps the real problem is simply that the application of copyright law 

proves complex enough without the ‘superimposition’ of free speech prin-

ciples.9 Another contributing factor, however, has been the largely unchal-

lenged assumption amongst policy makers and commentators alike that 

the copyright system suffi  ciently respects freedom of expression values 

by virtue of internal mechanisms such as the originality requirement, the 

idea–expression dichotomy and the fair dealing defence.10 The invoca-

tion of the idea–expression dichotomy largely misses the point; the right 

of free expression surely encompasses the right to use others’ expression 

and not merely the right to express ideas anew. As for the originality and 

fair dealing doctrines, we have already seen that these limiting doctrines 

neither clearly nor adequately circumscribe the copyright interest. While 

copyright protection continues to expand, facilitated by a proprietary, 

owner-oriented vision of copyright’s purposes, the internal doctrinal 

safeguards that could ensure its coherence with free speech principles are 

simply not up to the task.11 Certainly, their mere existence does not obviate 

the need for constitutional scrutiny.

 Whatever explanations are available, legislative and judicial com-

placency about the constitutionality of copyright regulation cannot be 

explained on the basis that copyright protection does not touch upon 

matters of fundamental constitutional signifi cance, for it is overwhelm-

ingly clear that it must: copyright deals exclusively with the manipulation 

of expression.12 As Neil Netanel explains:

[I]t is a mistake to view copyright as just another property right. Unlike most 
property rights, copyright law is fundamentally an instrument of media and 
communication policy and an integral part of our system of free expression. 
Copyright’s fabric of incentives and restraints, exclusive entitlements and statu-
tory licenses, capacious rights and exceptions to those rights, does far more 
than allocate private interests and regulate trade. It fundamentally benefi ts and 
burdens speech.13

7.2.1  The Freedom of Expression Guarantee

Section 2(b) of the Charter guarantees to everyone the ‘freedom of thought, 

belief, opinion and expression, including freedom of the press and other 
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media of communication.’14 Legal scholarship and jurisprudence almost 

invariably invoke three broad justifi cations for free expression princi-

ples. Perhaps the most prevalent justifi cation recognises the right of free 

expression of opinion and of criticism as ‘essential to the working of a 

parliamentary democracy such as ours.’15 The most renowned advocate 

of this ‘democratic’ interpretation of free speech principles was Alexander 

Meiklejohn,16 who argued that the right to free speech followed by deduc-

tion from the notion of democratic self-government: the legitimacy of 

democratic institutions derives from their nature as representative of 

the interests of the political citizenry, and so it is axiomatic that people 

have had the opportunity to formulate and express their views to those 

who purport to represent them.17 A second explanation often given for 

the freedom of expression is the search for truth, for ‘steadily advancing 

enlightenment, for which the widest range of controversy is the sine qua 

non’18; as John Stuart Mill argued, the freedom can be understood in a util-

itarian sense as the key to the unrestricted exchange of ideas from which 

the truth is most likely to emerge.19 A third rationale frequently posited 

for the guarantee of freedom of expression is its role as a means of achiev-

ing personal fulfi lment. This approach makes free speech the end in itself, 

allowing individuals to achieve their full potential without government 

interference in the individual’s development of his own personality and 

integrity. In essence, this justifi cation is grounded in the liberal notion of 

autonomy, which makes freedom of speech a requirement of state neutral-

ity. This argument from autonomy, put in Rawlsian terms, posits freedom 

of speech as a ‘primary good’: whatever else one wants, it is rational to 

want freedom of speech because it is part of a framework that enables 

individuals to pursue whatever is their conception of the ‘good life’.20

 The signifi cance of how we choose to understand and rationalise 

our commitment to freedom of expression will become apparent in the 

course of the discussion that follows. For the moment, it will suffi  ce to 

note that the Supreme Court of Canada has seemingly endorsed all three 

reasons for protecting freedom of expression. In Irwin Toy v. Quebec,21 

the Court attempted to explicate the constitutional guarantee of freedom 

of expression on the following bases: ‘(1) seeking and attaining the truth 

is an inherently good activity; (2) participation in social and political 

decision-making is to be fostered and encouraged; and (3) the diversity 

in forms of individual self-fulfi lment and human fl ourishing ought to be 

cultivated’.22

 As Peter Hogg has noted, ‘the acceptance of all three reasons as the 

basis for the right to freedom of expression entails a very broad defi nition 

of the right.’23 Having indicated the centrality of the role of free expres-

sion in our liberal democracy, the Irwin Toy court broadly defi ned the 
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coverage of the freedom, stating: ‘if the activity conveys or attempts to 

convey a meaning, it has expressive content and prima facie falls within 

the scope of the guarantee.’24 It would seem that very little human activ-

ity could be excluded from this expansive defi nition. Clearly, purely 

physical action which does not and is not intended to convey meaning 

is excluded,25 but it is equally clear that all forms of art – novels, fi lms, 

paintings, dance, music and so on – are suffi  ciently communicative to fall 

within the broad scope of the section 2(b) guarantee.26 It hardly need be 

said that these communicative forms of artistic expression, embraced as 

protected speech under section 2(b) of the Charter, constitute precisely 

the kind of ‘literary, dramatic, musical and artistic work’ contemplated 

by section 5(1) of the Copyright Act as the subject-matter of copyright 

protection.

 In contrast to the US guarantee of free speech contained in the First 

Amendment, the Charter maintains a distinction between questions that 

go to the scope of the freedom of expression guarantee and questions 

concerning the grounds upon which the freedom can be limited. Freedom 

of expression is set out in section 2(b), while section 1 recognises that 

legitimate factors can justify placing limits upon the freedom in certain 

circumstances. Something that would prima facie constitute a violation 

of freedom of expression can therefore be declared constitutional under 

section 1 if it falls within ‘such reasonable limits prescribed by law as can 

be demonstrably justifi ed in a free and democratic society.’27 In order to be 

constitutionally valid, then, a law limiting the broad protection aff orded to 

speech interests under section 2(b) must meet the section 1 standard. The 

cumulative standards of reasonableness and demonstrable justifi cation 

were examined by the Supreme Court in R. v. Oakes,28 which articulated 

four criteria to be satisfi ed in order for a limitation on a Charter right to 

qualify as a reasonable limit under section 1: the law must pursue an objec-

tive suffi  ciently important to justify limiting the right; it must be rationally 

connected to the objective; it must impair the right no more than is neces-

sary to accomplish the objective; and it must not have a disproportionately 

severe eff ect on the persons to whom it applies.29 For our purposes it is 

perhaps worth noting that nearly all of the section 1 cases considered thus 

far have turned upon the answer to the third inquiry: not whether the law 

limits the right, but whether it does so more than is necessary to achieve its 

purpose.30

7.2.2  Section 2(b) Challenges to Intellectual Property

Given the expansive interpretation of the section 2(b) guarantee, and the 

broad, deep-rooted principles upon which it has been rationalised by the 
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Canadian courts, it seems rather incredible that copyright – a direct limita-

tion upon expressive or communicative activity – has succeeded in almost 

wholly avoiding constitutional challenge. Even more remarkable is that 

the courts have never found it necessary to rely upon a section 1 analysis 

to justify the limits that the Copyright Act imposes upon communicative 

activity. Charter jurisprudence suggests that almost any impugned statute 

would prima facie be found to violate the section 2(b) guarantee, and so 

almost invariably require justifi cation under section 1 as a reasonable 

limitation upon free expression. However, constitutional challenges to the 

Copyright Act have either been dismissed out of hand or have faltered at 

the fi rst stage of analysis in section 2(b).

 As exemplifi ed by the Michelin case, discussed in Section 3 below, 

this failure to satisfactorily consider copyright in the light of freedom of 

expression values can be traced back to a broader failure to appreciate the 

nature and the purpose of copyright. In my opinion, the court’s mischar-

acterisation of copyright’s nature and purpose in the Michelin case can 

account for the weak application of section 2(b) and, in obiter, section 

1. The court’s myopic focus upon proprietary principles and the rights-

bearer’s interests in the face of signifi cant freedom of expression concerns 

is testament indeed to ‘the mesmeric eff ect that the notion of copyright as 

property has.’31

 Freedom of expression has only been raised in a small number of 

copyright cases in Canada and, as I have suggested, to little avail. Before 

tackling the Michelin case, the case of R v. James Lorimer32 provides a 

helpful backdrop. In Lorimer, a defendant had distributed an aff ord-

able abridgement of a government report on Canada’s oil monopoly. By 

holding for the plaintiff , the court permitted the government to use Crown 

copyright as a tool to control the dissemination of an investigative report, 

and, in eff ect, the ideas and information contained within that report. The 

ease with which the Federal Court of Appeal dismissed the defendant’s 

freedom of expression claim is indicative of the nonchalance with which 

the courts have greeted the ‘encroachment’ of fundamental democratic 

ideals and social values into the copyright context. The court explained 

the failure of the defendant’s Charter challenge in the following terms: 

‘[S]o little of its own thought, belief, opinion and expression is contained 

in the respondent’s infringing work that it is properly to be regarded as 

entirely an appropriation of the thought, belief, opinion and expression of 

the author of the infringed work.’33

 This statement of the court seems fl awed for two reasons. First, the 

court perceives no problem in characterising the defendant’s action as 

the ‘appropriation’ of the author’s thought, belief, or opinion. The court’s 

use of the language of appropriation – the language of ownership – with 
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210 Copyright, communication and culture

 reference to things that are by their nature uncopyrightable and unowna-

ble, is telling in itself, suggesting that the notion of property was exercis-

ing its mesmerising powers, infl uencing the court’s opinion on the matter 

of who has the right to speak, and what they have the right to say. Put 

another way, the court’s language, already imbued with a moralistic tone, 

seems to reify and extend the proprietary concept employed by the statu-

tory copyright scheme, causing the court to judge the defendant’s commu-

nicative act in light of its nature as an appropriative act, even if beyond the 

scope of the copyright system. When we talk of appropriating something 

that belongs to another person, this characterisation is not value-neutral: 

it is necessarily informed by the moral nuances of entitlement. And this is 

in regard to subject matter – thoughts and opinions – incapable of own-

ership, and necessarily free from such proprietary claims in the name of 

freedom of expression.34

 The second cause of concern is perhaps even more acute for the pur-

poses of my argument here. In the quoted passage, the court minimises 

the importance of the defendant’s expressive activity on the basis that 

it involved ‘so little of its own thought, belief, opinion and expression’, 

thereby attributing legal signifi cance to the fact that the defendant’s com-

municative act involved someone else’s expression.35 There is no justifi ca-

tion for this in terms of free expression principles. That the expression 

originates with the speaker is simply not a requirement of an attempt to 

convey meaning before it can fall within the freedom of expression guar-

antee. If a person protesting against the cruel treatment of laboratory 

animals distributes a pamphlet containing a graphic photograph of a mis-

treated animal, there can be little doubt that she is attempting to convey 

meaning through this act, whether or not she took the photograph or owns 

the copyright therein. If someone writes ‘War is Terrorism!’ on multiple 

placards and hands them out to protesters in a crowd, each protestor is 

expressing his- or herself by carrying the placard that he or she was given. 

The expression is not theirs in the copyright sense of having originated 

from them as authors, but by demonstrating their support of that message, 

the protesters are undoubtedly engaged in acts of self-expression.

 It is not hard to identify the root of the court’s apparent confusion: it 

imported ownership values derived from copyright into what should have 

been an examination of the defendant’s communicative activity. Whether 

the expression originated with James Lorimer or was ‘his’, whatever that 

may mean, is not a relevant consideration in the freedom of expression 

inquiry. Section 2(b) of the Charter does not guarantee to everyone the 

freedom of only original expression, and the right to free expression is not 

limited in constitutional jurisprudence by anything akin to the standards 

of copyrightability. What we can detect here is the entirely inappropri-
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ate transportation of the values that pervade copyright dogma, and the 

 ownership tropes that accompany it, into the realm of free expression.

 The judgment in Lorimer supports the contention that judicial consid-

eration of freedom of expression in Canadian copyright jurisprudence 

has been fl awed by the subterranean presence of copyright morality lying 

beneath the constitutional inquiry. This copyright morality ensures that 

private proprietary interests of copyright owners are accorded primacy 

over other kinds of social interests without suffi  cient appreciation of the 

broader legal, social and political context within which the rights are 

asserted. It seems to me that the well-established principle of freedom of 

expression begins to look twisted and misshapen in the copyright context. 

Perhaps this is the inevitable consequence of the fact that, when copyright 

is reduced to a private property entitlement that inheres in an individual 

rightholder, the plaintiff ’s copyright and the defendant’s freedom of 

expression are indeed competing and contradictory interests. The strained 

reasoning that comes through the cases is, therefore, the predictable result 

of a struggle to achieve reconciliation of competing individual claims to a 

right through balance or compromise or – more often and most ominously 

– through the power to trump.

 One further case, concerned this time with trademark law, is also par-

ticularly illustrative of the strength of the proprietary vision of intellectual 

property rights and the eff ect that this vision can have on an analysis of 

freedom of expression. In Source Perrier SA v. Fira-Less Marketing Co. 

Ltd,36 the defendant, who had marketed bottled water under the name 

‘Pierre, Eh’, a reference to then Prime Minister Trudeau, argued that 

parody and satire ought to be recognised as deserving substantial freedom 

in accordance with constitutional prescription. The court, however, 

opined:

[T]he most liberal interpretation of “freedom of expression” does not embrace 
the freedom to depreciate the goodwill of registered trade marks, nor does it 
aff ord licence to impair the business integrity of the owner of the marks merely 
to accommodate the creation of a spoof. It must be borne in mind that this 
application for an injunction does not originate from the targets of the parody 
. . . but from the owner of the trade marks.37

 Because it was the owner of a trademark who requested an injunction 

– someone trying to protect a property interest as opposed to simply silenc-

ing criticism – the fact that an injunction would in fact silence the parodic 

expression was beyond the scope of section 2(b). Because the expression 

might depreciate the goodwill of a registered trademark, it was not free 

expression: even the most expansive defi nition of freedom of expression, we 

are told, could not possibly give the right to interfere with the  intellectual 
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212 Copyright, communication and culture

property of the plaintiff . But notice, also, the moralism detectable in the 

court’s description of the scenario: the ‘business integrity of the owner’ 

is juxtaposed with the defendant’s ‘mere creation of a spoof.’ The court 

aggrandises the corporate owner of intellectual property, who is portrayed 

as respectable and upright, while thoroughly undermining the speech inter-

ests and communicative eff orts of the defendant, which are portrayed as 

trivial and frivolous – elevating property and diminishing speech.

 One commentator speculated that, following the court’s broad inter-

pretation of the section 2(b) guarantee in Irwin Toy, the attitude of 

the Canadian courts toward freedom of expression challenges to intel-

lectual property law would have to change.38 But this was not to be the 

case. In December of 1996, the case of Cie Générale des Etablissements 

Michelin-Michelin & Cie v. C.A.W. -Canada39 was decided in a judgment 

that would all but close the door on freedom of expression challenges 

to the Copyright Act if followed and embraced by the Canadian courts. 

Judgment was issued only at the Federal Court Trial Division level, but 

the ruling has been an important one nonetheless, and remains ‘the most 

explicit decision on the confl ict between copyright protection and freedom 

of expression as guaranteed by the Charter’.40 To date, it has been either 

followed or mentioned in over a dozen cases, including judgments by pro-

vincial superior courts,41 the Federal Court of Appeal42 and even by the 

Supreme Court of Canada.43 It has never been distinguished or overruled, 

and as such, is apparently still good law in Canada. One may speculate as 

to whether the restrictive interpretation of ‘criticism’ found in the Michelin 

fair dealing inquiry remains good law in light of the Supreme Court’s deci-

sion in CCH;44 however, even after CCH, Michelin has been cited with 

approval in support of the proposition that ‘parody is not an exception to 

copyright infringement.’45 This being said, the purpose of the discussion 

that follows is not to provide a case commentary of the lower court deci-

sion, whatever its current or potential value as precedent. Rather, I want 

to use this troubling case to epitomise the obstacles that a proprietary 

notion of copyright erects in the way of copyright’s goal of maximising 

expression and communication.

7.3   THE MICHELIN CASE: BIBENDUM SILENCES 
HIS CRITICS

7.3.1  The Michelin ruling

The defendants in this case were actively campaigning to become trade 

union representatives for the employees at the plaintiff ’s factory plants. 
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Their campaign involved the distribution of leafl ets depicting ‘Bibendum’, 

the ‘Michelin Man’, which was the subject of trademark and copyright 

protection belonging to the plaintiff s. In the leafl ets, a happy Bibendum 

was depicted stomping on the head of a small and unsuspecting worker 

standing beneath him.46 Bibendum’s unauthorised appearance on the 

campaign literature prompted CGEM Michelin to bring an action for 

infringement of copyrights and trademarks. The defendants mounted 

a constitutional defence to the copyright infringement claim, arguing 

that the leafl ets depicting Bibendum constituted expression protected by 

section 2(b) of the Charter and as such, if the infringement provisions of 

the Copyright Act prevented them from using Bibendum in their adver-

tising campaign, then the provisions amounted to an unconstitutional 

restriction upon their freedom of expression.47

 It deserves to be stressed that in Michelin, unlike in the Lorimer case, 

the copyright owner was the targeted subject of the parodic ridicule. This 

point testifi es to the censorial power provided by copyright’s monopoly, 

which allows critics to be silenced in the name of protecting copyright 

interests. Where the copyright owner is the target of the parody’s critique, 

it is likely that he or she will refuse to authorise or to license at any price. 

In such situations, copyright is an eff ective tool to quash critique. It seems 

clear that this should raise freedom of expression concerns; and given copy-

right’s historical beginnings as a tool of censorship, a means of suppress-

ing religious and political dissent,48 copyright’s power in this regard ought 

not to come as a surprise. What is surprising, rather, is the complacency 

with which courts today regard the silencing of critical speech through the 

tool of copyright, and blindly accept the chilling eff ects that accompany it 

as a matter of course.

 The facts presented in this case implicate important democratic prin-

ciples and concerns about meaningful participation in social decision-

making. The labour dispute provides a compelling backdrop against 

which to view the defendants’ defences to copyright infringement. But the 

court, having recognised the relevance of constitutional considerations,49 

was nonetheless content to dismiss the defendants’ section 2(b) consti-

tutional challenge on basis that ‘the Defendants’ right to freedom of 

expression was not restricted. The Charter does not confer the right to use 

private property – the Plaintiff ’s copyright – in the service of freedom of 

expression.’50

 The court did not perceive a need to justify, by way of a section 1 

balancing inquiry, the restriction imposed by the Copyright Act upon 

the defendant’s expressive activity. Rather, the defendants’ speech was 

excluded from the protective scope of section 2(b) altogether, notwith-

standing the fi nding that their activity was an attempt to convey meaning 
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214 Copyright, communication and culture

and was indeed ‘expressive’.51 The court was able to remove the expression 

from the protective umbrella of section 2(b) on the basis that the use of 

copyright, which is the plaintiff ’s private property, was a prohibited form 

of expression, and so a ‘special limitation’ on the section 2(b) guarantee. 

In other words, where a person uses someone else’s copyrighted speech to 

convey meaning, this is a ‘special circumstance’ that ‘warrant[s] removing 

that expression from the protected sphere under the Charter.’52 This con-

clusion follows directly from the depiction of the plaintiff ’s copyright as 

his ‘private property.’

 The court’s interpretation of the scope of section 2(b) protection 

was based largely upon an appeal to the authority of Committee for the 

Commonwealth of Canada v. Canada,53 and in particular, the judgement of 

then Chief Justice Lamer. In this Supreme Court case, which concerned the 

use of a publicly owned airport for the distribution of political pamphlets, 

six members of the panel found that it was appropriate to reject claims of 

access to government property for purposes of expressive activity as part of 

the section 2(b) analysis. It was agreed that section 2(b) was not suffi  ciently 

broad to encompass all claims of access, and three justices agreed that the 

appropriate standard for determining the threshold of a section 2(b) breach 

was the so-called ‘compatibility’ test.54 On this view, articulated by Chief 

Justice Lamer, section 2(b) only protects access to government property if 

the ‘form’ of expression used by the individual is compatible with the prin-

cipal function or intended purpose of the physical place.55 In cases where 

a party asserts the right to use public property, the necessary balancing of 

the parties’ interests defi nes the scope of the freedom itself, and so occurs 

before the Section 1 analysis. In Michelin, Justice Teitelbaum expanded 

this principle, concluding: ‘a similar but stricter balancing of interests is 

to occur if the party . . . asserts the right to use private property.’56 Justice 

Teitelbaum balanced the relevant interests thus:

In the balance of interest and rights, if the defendants have no right to use the 
Plaintiff ’s “Bibendum”, they have a multitude of other means for expressing 
their views. However, if the Plaintiff  loses its right to control the use of its 
 copyright, there is little left to the Plaintiff ’s right of private property.57

 The court concluded, then, that the threshold for prohibiting forms 

of expression under section 2(b) was ‘not so high that use of another’s 

private property is a permissible form of expression.’58 The Trade Union’s 

use of Michelin’s corporate logo on their posters and leafl ets was held to 

infringe the company’s copyright and so amounted to a trespass upon 

their private property: an expressive act beyond the scope of their right of 

free expression.

 The Michelin court went on to say that, even if the defendants’ expres-
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sion had not been excluded from section 2(b) protection and a prima facie 

violation had been found, the defendants’ constitutional challenge would 

nonetheless have failed at the next stage of analysis, under the section 1 

balancing clause. Justice Teitelbaum opined that the limitations imposed 

upon their freedom of expression by the Copyright Act would be ‘reason-

able limits prescribed by law . . . demonstrably justifi ed in a free and demo-

cratic society.’59 My focus here is the exclusion of copyrighted expression 

from the section 2(b) guarantee of freedom of expression, and not the 

extent to which copyright is a justifi able limitation of free expression 

within the meaning of section 1. However, I would suggest in passing that 

the Court’s treatment of the section 1 analysis in Michelin was similarly 

distorted by its proprietary characterisation of copyright and its singular 

concern with the rights of the copyright owner.60

 The Court’s casual assertion that copyright law is undoubtedly capable 

of being saved by section 1 underscores the pervasiveness of author-ori-

ented assumptions about the nature and purpose of the copyright interest. 

For example, the court premised its application of the Oakes test upon the 

assertion that the purpose of copyright was the ‘protection of authors and 

ensuring that they are recompensed for their creative energies.’61 Having 

identifi ed the ultimate purpose of the Copyright Act as the protection of 

authors – and not, say, the public interest in encouraging the creation and 

dissemination of intellectual works – the court could hardly avoid the 

conclusion that enforcing the author’s monopoly was a rational and effi  -

cient means by which to achieve that purpose.62 Perhaps, post-Théberge, a 

Canadian court forced to consider the justifi ability of the Copyright Act 

under section 1 of the Charter would have to actively engage with the ques-

tion of whether the protection of the copyright interest is also a rationale 

and effi  cient way to ‘promot[e] the public interest in the  encouragement 

and dissemination of works of the arts and intellect (and, indeed, whether 

it minimally impairs free expression in pursuit of this goal).’63

7.3.2  The Michelin mistakes

Let us return now to examine in more detail the section 2(b) analysis of the 

Michelin court, which held that use of another’s copyrighted material is 

not constitutionally protected expression because it involves use of a per-

son’s private property and so falls outside section 2(b)’s protective sphere. 

My purpose in this discussion is to illustrate the extent to which the judge-

ment ultimately depended on an array of questionable assumptions about 

the nature of copyright.

 First, the court in Michelin derived principles from an analysis of the 

law of real property and directly applied those principles to intellectual 
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property. In the course of its judgment, the court continuously employed 

the physical analogue as an analytic tool, dismissing any argument that 

the analogy was problematic. While briefl y acknowledging the concep-

tual distinction between tangible and intangible property, the court did 

not allow the distinction to disrupt the analogy, but instead asserted: 

‘just because the right is intangible, it should not be any less worthy of 

protection as a full property right.’64 Far from appreciating the diff erence 

between intellectual and physical property, the court took pains to render 

this distinction meaningless, warning that recognition of the intangible 

nature of the plaintiff ’s property would actually distort the section 2(b) 

balancing inquiry, or, using Justice Teitelbaum’s phraseology, would 

‘colour our perceptions’. In order to avoid being thus ‘misguided’, the 

court warned, we must ‘guard against our instincts’, which ‘might lead us 

to undervalue the nature of the Plaintiff ’s copyright [as private property] 

and overestimate the breadth of the Defendants’ freedom of expression.’65

 This statement implicitly acknowledges that the court was eff ectively 

reigning in the scope of the defendant’s free expression when it drew the 

boundaries of the plaintiff ’s property right. However, having confi ned its 

decision to the section 2(b) stage of inquiry, the court claimed simply to 

be recognising and enforcing an a priori, objectively defi ned private prop-

erty right. Making the analogy between a copyright work and a tangible, 

owned object, reifi es, and to some extent even physicalises, the subject 

matter of copyright, creating the impression that the court is merely apply-

ing the law to an objective reality, rather than constructing that reality (or 

simply discovering the plaintiff ’s right rather than determining its scope). 

In this way, by obviating the tangible–intangible divide, the court avoids 

the appearance of imposing limits on the defendants’ expressive activity, 

and so avoids the need to invoke a justifi cation that would take it into the 

realm of section 1.

 It should be clear that the intangibility of copyright’s subject matter 

is fundamental to understanding the nature and scope of the plaintiff ’s 

copyright interest. Consider the essential diff erence between ownership of 

a physical manuscript and ownership of copyright in the literary work: this 

is the axiomatic distinction between the book as corporeal artefact and the 

book as speech, as the author’s discourse with the public, as expression.66 

Where the subject matter of copyright is properly understood as the latter, 

and not simply as analogous or equivalent to the former, the relevance 

of the distinction for the freedom of expression inquiry should be self-

evident: the ‘property’ itself is expression. Viewed in this way, the diff er-

ence between copyright’s intangible subject matter and the tangible object 

of, say, land law, is fundamentally relevant to determining the limits of 

copyright in light of free expression values. Unlike the object of traditional 
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property, the object of the copyright interest – the copyrightable work – is 

not a ‘thing’, but is itself ‘speech’. Focusing on this distinction clarifi es 

rather than ‘colours’ our perception, and our ‘instincts’ in this regard 

should be given more credit. If anything, the instincts we ought to beware 

of are those that lead us to reify the copyright interest and to objectify the 

expressive subject matter of copyright out of desire for conceptual ease 

and a familiar moral equation.

 As I argued in Chapter 4, the use of the physical property analogy 

brings with it an unmistakably moralistic edge. The category employed 

generates an emotional response to the parties’ activities, with the proper-

tisation of the copyright holder’s right polarising the parties, casting them 

in oppositional roles as owner and trespasser. The nature of copyright 

as a system that manipulates expressive activity is obscured: instead, it 

is recast in a conceptually neater role as a system for the protection of 

private individuals’ rights against the world, with its primary purpose 

being the protection of copyright owners’ property. Unfortunately this 

role misrecognises the nature of copyright and situates it, in relation to 

the freedom of expression ideal, in a position that ultimately threatens its 

internal coherence.

 In addition to its misplaced reliance on the physical analogue,  the 

court’s  property analysis can also be faulted for its concern with 

the private nature of the plaintiff ’s right. The Michelin court relied upon 

the Commonwealth case, and the ‘balancing of interests’ in that decision, to 

exclude the use of copyright from the scope of section 2(b), fi nding that ‘a 

similar but stricter balancing of interests is to occur if the party . . . asserts 

the right to use private property.’67 The defendants in Michelin argued 

that this characterisation of copyright as private property was inaccurate 

in light of copyright’s nature as state-sanctioned property or, put another 

way, the fact that it depends upon a statutory grant. The Court seemingly 

regarded this argument as little more than a desperate strategy designed 

to skew the proper application of the Commonwealth precedent,68 and 

 proceeded to dismiss it out of hand:

I have no hesitation in stating that I can fi nd no merit in the Defendants’ char-
acterisation of the Plaintiff ’s copyright as a piece of quasi-public property. The 
fact that the Plaintiff ’s copyright is registered by a state-formulated system 
under the aegis of the Copyright Act in no way diminishes the private nature 
of the right.69

 The defendants’ argument should not have been so summarily dis-

missed. First, the reference to copyright’s registration system largely 

misses the point. The copyright interest exists with or without registra-

tion; it is not its registration, but its very existence that depends upon the 
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 state-formulated system. In any event, the defendants’ attempt to diff er-

entiate between copyright and other kinds of private property interests is 

certainly not groundless. While traditional property necessarily depends 

upon recognition and enforcement by the State, we should distinguish 

between a state-sanctioned and state-enforced property law system and 

a regulatory system such as copyright. It is not controversial to assert 

that copyright law is a statutory construct, and so a state creation, but 

as the following, frequently cited statement from the Supreme Court of 

Canada confi rms, certain distinctions fl ow from this: ‘[C]opyright law is 

neither tort law nor property law in classifi cation, but is statutory law. . . . 

Copyright legislation simply creates rights and obligations upon the terms 

and in the  circumstances set out in the statute.’70

 As with any other piece of legislation, the Copyright Act must 

respect Charter values and must not violate any of the rights accorded 

Constitutional protection by the Charter.71 Because copyright is an inter-

est conferred by government regulation, it follows that it can be subjected 

to Charter scrutiny and limited in the name of the rights enshrined in the 

Charter. According to Justice Teitelbaum’s reading of the Commonwealth 

decision, Charter rights are limited by private property; the right to 

express oneself ends at the owner’s fence. By treating copyright as simply 

another species of private property, the court goes one crucial step further, 

allowing a state-granted interest to restrict the Constitutional right of free 

expression: precisely the kind of result that ought to be prevented through 

judicial review.72

 The mesmeric eff ect of the badge of ‘property’ seems to be at work once 

again. The court’s position is that copyright is property, and by defi nition, 

property is not speech regulation.73 Copyright remains in its logic-tight 

compartment. With this partition erected between copyright and speech, 

the appeal to constitutional speech values from within copyright’s com-

partment is regarded as no more than the unjustifi able encroachment of 

one area of law into the exclusive domain of another. The enactment of 

laws creating liability for speech actions (hate speech or the production 

of pornography, for example) would clearly present constitutional prob-

lems in light of section 2(b), but according to the Michelin court, a law that 

creates liability for copyright infringement does not present a similar cause 

for concern. The operative assumption must be that liability for speech 

actions and liability for copyright infringement are ‘really just apples and 

oranges’.74

 In light of the limits that the Copyright Act imposes upon speech activ-

ity, the fl aw in this position should be clear. By characterising copyright 

as private property pure and simple, the court obscures the nature of 

copyright as speech regulation, and then proceeds upon the unanalysed 

CRAIG PRINT.indd   218CRAIG PRINT.indd   218 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



 Dissolving the copyright  219

assumption that copyright as property is protected by property law in the 

same way as any other species of private property. By virtue of the private 

property category and the analogies that this category permits, the nature 

of copyright is distorted to fi t assumptions regarding traditional private 

property entitlements.75 L.R. Patterson explains the error inherent in this 

approach:

[T]he importance of whether one views copyright law as protecting property or 
regulating trade is twofold. First, to view copyright as protecting property is to 
subject its regulatory aspects to proprietary concepts and thus to minimise, if 
not defeat, the goal of public access. Second, viewing copyright as protecting 
property implies that copyright is a unitary rather than complex concept . . . 
[which] is to ignore reality.76

 Substantiating Patterson’s warning, the Court’s failure in Michelin to 

adequately consider the nature of copyright as a regulatory, ‘state-formu-

lated’ system was not merely academic, but was in fact determinative of 

the constitutional analysis that ensued. Recognising the author’s right as a 

simple creature of statute is critical to identifying the relevance and impor-

tance of constitutional norms at stake in the copyright realm. Where we 

locate the boundaries of freedom of expression will depend upon how we 

perceive the right of the copyright owner. When copyright is regarded as 

the fl exible product of social choice, the private copyright interest cannot 

be permitted to operate as the ad hoc threshold to the public’s guarantee 

of free expression, at least in the absence of a broad appeal to social policy 

objectives as justifi cation.77 If we see the copyright system as a state-cre-

ated, regulatory tool that is intended to further the collective interest – but 

which imposes restrictions upon communicative activity in order to do 

so – it seems clear that the restrictions it imposes must be justifi able under 

section 1. Constitutional values should inform the scope of the exclusive 

control that a copyright holder is given under the Copyright Act, rather 

than be declared irrelevant simply because such exclusive control has been 

granted.

 As such, there is strength to Patterson’s critique, which portrays this 

private property approach as conceptually reductionistic and a disservice 

to copyright’s goals. Copyright is not a unitary concept with clear and 

specifi c boundaries, but is rather a complex concept whose characteristics 

vary according to the type of work it protects, the uses it seeks to regulate, 

and to what end.78 In Michelin, copyright was portrayed as a stable thing 

that was privately owned. By extrapolating principles from the ‘private’ 

and ‘proprietary’ nature of the plaintiff ’s copyright, the court ultimately 

avoided the public access issues at play, denied the relevance of the distinc-

tions the defendants sought to draw, and succeeded in portraying speech 
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interests as all but irrelevant to a body of law whose primary justifi cation 

is the encouragement of creative expression.

 Finally, the Michelin court’s section 2(b) ‘balancing’ analysis placed 

undue reliance on the so-called form/content divide, which is simple 

enough to draw if one assumes that copyright is private property, but 

which becomes elusive when one acknowledges the true nature of the 

copyright interest. Pursuant to this divide between the ‘form’ of expression 

and its ‘content’, articulated in the Irwin Toy decision, acts attempting to 

convey meaning can be excluded from the protective sphere of section 2(b) 

on the basis of the form that the communication takes (throwing a punch, 

for example) without falling foul of the free speech principle that dictates 

content-neutrality.79 However, there is an argument to be made that the 

form-content divide, which allowed the court to exclude the defendants’ 

expression from section 2(b) based on its form (use of copyright protected 

material), is inapposite in the realm of copyright.

 Copyright attaches to expression. It is therefore the nature of the 

expression that gives the protected work its form as such, and this form 

can only be defi ned in relation to the expression. This is part of what 

makes copyright a complex right, and one reason why copyright cannot be 

fi tted squarely into categorical analogy. In Keegstra, the Supreme Court of 

Canada held that violent threats (as opposed to violent acts) could not be 

excluded from section 2(b) because, in order to ascertain that something 

was indeed a violent threat, it was necessary fi rst to evaluate the content 

of the expression, thereby off ending the content-neutrality principle.80 The 

question of whether a work as a whole is subject to copyright, and if so, 

what elements of the work fall within the scope of the owner’s interest, 

cannot be divorced from an inquiry into the nature and content of the 

expressive work. Even to fi nd that there is copyright in a particular work 

is not to say that the intangible object of the copyrightable work is pro-

tected in its entirety: only the copyrightable elements of the copyrighted 

work are within the scope of the copyright owner’s interest.81 In order to 

ascertain whether something is an infringement of copyright, it is there-

fore necessary to evaluate the content of the expression, both in regard 

to establishing the copyrightability of the original expression taken, and 

in the determining whether the taking constitutes an infringement of the 

copyright at all.

 First, if copyright is to attach to an expression, that expression must be 

determined to fi t into at least one of the categories of ‘literary, dramatic, 

musical or artistic’ expression.82 Then, as we saw in Chapter 5, the expres-

sion must be deemed to be ‘original’; it must originate from the author, 

meaning that it must not be copied, consciously or unconsciously, and 

it must require more than a trivial amount of skill and judgement in its 
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creation.83 In order for the expression to be something to which copyright 

can attach, its content must be suffi  ciently specifi c or detailed; mere vague, 

general, or undeveloped ideas exist at a level of abstraction that place 

them on the uncopyrightable side of the idea–expression dichotomy.84 The 

expression must be a copyrightable subject matter; it cannot, for example, 

merely state a fact, system, method or an abstract theorem, and it must 

contain more than stock characters, common literary effi  ciencies or scènes 

à faires.85 Furthermore, according to the merger doctrine, if an exam-

ination of the content of the expression reveals that the idea expressed 

is only capable of being expressed in one or a limited number of ways, 

the expression will not attract copyright protection.86 For the purpose of 

establishing that the use amounts to infringement of the owner’s copy-

right, it is then necessary to ascertain that the substance of the defend-

ant’s expression bears an objective ‘substantial similarity’ to the plaintiff ’s 

expression87 and that the defendant has taken a quantitatively and qualita-

tively ‘substantial part’ of the plaintiff ’s copyrighted material.88 As we saw 

in Chapter 6, it is also necessary to establish whether the taking fi ts into 

the fair dealing exceptions, which will depend on, among other things, the 

nature of the protected work, the particular use that was made of it, and 

the purpose that the use was intended to achieve.89

 In all aspects of this inquiry it seems clear that, before a court can 

determine that a defendant’s expression has taken the form of a use of 

the plaintiff ’s property, the court must have regard to the content of 

the expression at issue. Whether an expression assumes a copyrightable 

form, and whether a particular use constitutes an infringement of copy-

righted material, are both questions whose answers require reference to 

the expression’s content. In fact, more than that, one might say that the 

content of the expression is its form, for to call something ‘copyright’ 

or ‘copyright infringement’ is to attribute certain characteristics to the 

content of that expression. As such, it should not be possible to assert the 

form/content divide to justify the exclusion of expression from the section 

2(b) guarantee on the basis that it infringes another’s copyright.

 This discussion only underscores the criticism I have already launched 

against the court’s reliance upon physical and private property concepts. 

By failing to consider copyright as a discrete area of law that is not ame-

nable to simple categorisation and analogy across parallel categories, 

the court discounts the unique characteristics of copyright regulation, 

misrecognises the nature of copyright and disregards its public purposes. 

Copyright is concerned not with a parcel of land, but with a communica-

tive act; it is not about individual entitlement, but is rather a creature of 

public policy; it is not an objectifi able thing, but is instead the metaphori-

cal ‘thingifi cation’ of expression. It is hardly surprising that, having denied 
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222 Copyright, communication and culture

copyright its essential nature and purpose, the court in Michelin arrived 

at a conclusion that undermines the fundamental rationale for the copy-

right system – it silenced the parodic, transformative and critical use of a 

 minimally original corporate logo.

7.3.3  Ashdown and Eldred Compared

While the Canadian Michelin case off ers a powerful example of the capac-

ity for owner-oriented, property-based reasoning to obscure the free 

expression implications of the copyright system, it is worth mentioning 

that comparable examples of this tendency – and the general inadequacy 

of copyright to accommodate free speech values – can be found in both the 

United Kingdom and the United States.

 In Britain, the relationship between copyright law and freedom of 

expression was relatively unexplored until the recent 2001 case of Ashdown 

v. Telegraph Group Ltd.90 The case involved the publication of a previ-

ously unpublished minute written by Paddy Ashdown, the then leader 

of the Liberal Democrats, documenting a secret meeting with the Prime 

Minister. Following Ashdown’s resignation, he planned to publish his 

memoirs and presented parts of his diaries, including the minute, to 

several publishers on a confi dential basis. The defendant newspaper, The 

Telegraph, was given a copy of the minute without Ashdown’s knowledge, 

and later published an article that contained several verbatim quotations. 

Ashdown brought proceedings for copyright infringement, while The 

Telegraph invoked the fair dealing defence, the public interest defence 

and the right to freedom of expression under the Human Rights Act 1998 

[HRA] and Article 10 of the European Convention of Human Rights 

[ECHR].

 With the enactment of the HRA, freedom of expression made its fi rst 

explicit appearance in the British legal landscape with the normative 

status of ‘human right’, and the Ashdown case represents the fi rst judicial 

attempt to address the potential confl ict between this human right and the 

copyright regime. Lord Phillips M.R. explicitly acknowledged the confl ict: 

‘[C]opyright is antithetical to freedom of expression. It prevents all, save 

the owner of the copyright, from expressing information in the form of the 

literary work protected by the copyright.’91 As Michael Birnhack observes, 

the court of fi rst instance had been unwilling to entertain the idea of an 

external confl ict between the two regimes, instead internalising the con-

fl ict within the copyright regime, deferring to the balance struck by the 

legislature in the copyright legislation.92 The Court of Appeal, in contrast, 

recognised that the internal mechanisms of copyright may sometimes be 

insuffi  cient to mitigate the confl ict:
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[R]are circumstances can arise where the right of freedom of expression will 
come into confl ict with the protection aff orded by the Copyright Act, notwith-
standing the express exceptions to be found in the Act. In these circumstances, 
we consider that the court is bound, insofar as it is able, to apply the Act in a 
manner that accommodates the right of freedom of expression. This will make 
it necessary for the court to look closely at the facts of individual cases (as 
indeed it must whenever a “fair dealing” defence is raised).93

 This statement is important, fi rst because it resists the assumption 

that copyright’s internal limits ensure its compatibility with the right of 

free expression, and second, because it admits that the interpretation of 

copyright’s doctrines should be guided by the HRA. Thus, for example, 

the court warned against applying infl exible tests to the assessment of fair-

ness and stated that ‘considerations of public interest are paramount.’94 

On the other hand, the Court of Appeal’s interpretation of fair dealing 

and its application to the case at hand did little to confi rm the signifi cance 

of this statement. Indeed, as Birnhack claims, ‘the court did not follow 

its own imperative of interpreting copyright law in light of the ECHR 

and freedom of expression.’95 This case was found not to be one of those 

‘rare’ ones in which the court should look beyond the copyright statute to 

freedom of expression principles; rather, the statutory fair dealing defence 

was considered perfectly adequate to resolve the dispute.96

 Of particular note is the Court of Appeal’s restrictive interpretation 

of fair dealing. While the court ‘liberally’ interpreted ‘reporting current 

news’ to include reporting events that had occurred two years previously, 

it refused to fi nd that the purpose was for ‘criticism or review’ because ‘the 

articles are not criticising or reviewing the minute; they are criticising or 

reviewing the actions of the Prime Minister and Mr Ashdown. It was not 

necessary for that purpose to copy the minute at all.’97

 The court’s analysis of the fairness of the dealing further perpetuated 

the narrow approach to fair dealing seen in earlier UK cases. For example, 

rather than examining the facts of the case in light of the free expression 

concerns implicated, the court placed signifi cant emphasis on the fact that 

The Telegraph’s publication had ‘destroyed’ part of the (market) value of 

the memoirs, while the use of quotations by The Telegraph ‘will have been 

of signifi cant commercial value.’98 Meanwhile, the broader purpose and 

eff ect of the publication as ‘political speech’ that conveyed information to 

the public went unheeded.99

 In short, the Ashdown decision proved disappointing insofar as it 

failed to depart, in any meaningful way, from the traditionally restrictive 

application of fair dealing found in the British jurisprudence. Indeed, 

it was ‘remarkably strict’ in its consideration of fairness,100 and focused 

‘exclusively on the actions and interests of the parties to the proceedings 
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[without taking] account of the public interest in access to information 

protected under Article 10.’101 Its emphasis on the commercial nature of 

the defendant’s use evidences a preoccupation with unfair competition 

considerations beneath which freedom of expression principles appear 

to have faded from view. It is notable that the court began its analysis 

by identifying as pertinent the right to the protection of property and the 

peaceful enjoyment of possessions guaranteed by Article 1 of the ECHR’s 

First Protocol, and then pointing to the explicit statement, in section 1(1) 

of the UK Copyright, Design and Patents Act 1988, that ‘[c]opyright is 

a property right’.102 Birnhack notes that the intuition that copyright is 

property obscures the confl ict between copyright and free expression.103 

As I have argued, when an inquiry into the legality of an unauthorised 

use begins with the premise that copyright is property like any other, that 

analysis is likely to conclude that the use is an unjustifi ed encroachment 

onto that property. Ultimately, and unfortunately, the Ashdown case only 

confi rms this assertion.

 The most recent and authoritative statement on the interaction 

between copyright and the First Amendment in the United States is the 

Supreme Court’s ruling in Eldred v. Ashcroft.104 The case concerned a First 

Amendment challenge to the Copyright Term Extension Act of 1988, which 

extended copyright’s term by 20 years, brought by archivists and publishers 

of public domain materials. The petitioners questioned the constitutional 

validity of the Act, arguing that it was a content-neutral speech regulation 

that did not advance important governmental interests; a retroactive term 

extension could not, after all, incentivise the creation of new works. As 

noted above, the lower courts in this case declared copyright to be categori-

cally immune from First Amendment challenge, with the DC Circuit court 

explaining that ‘the plaintiff ’s lack any cognizable fi rst amendment right to 

exploit the copyrighted work of others.’105 This decision, in substance and 

eff ect, closely aligned with the Canadian Michelin ruling.

 At the Supreme Court, the plaintiff ’s free speech arguments fared 

only marginally better. The Court acknowledged that copyright was not 

immune from First Amendment challenge, but continued to regard copy-

right as largely beyond the scope of free speech concerns, with the major-

ity insisting that ‘[t]he First Amendment securely protects the freedom 

to make – or decline to make – one’s own speech; it bears less heavily 

when speakers assert the right to make other people’s speeches.’106 I have 

already criticised this argument as dependent on the unjustifi able importa-

tion of originality principles into free speech values. The Supreme Court 

also stated that, in light of the temporal proximity of the copyright clause 

and the First Amendment, ‘in the Framers’ view, copyright’s limited 

monopolies are compatible with free speech principles.’107 Apparently, this 
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was considered a suffi  cient basis on which to assume such compatibility 

notwithstanding the remarkable expansion of these limited monopolies 

that has occurred since that time.108 Without further examination of 

copyright’s current scope or expanding term, the Court was able to con-

clude that copyright was an ‘engine of free expression’ with ‘built-in First 

Amendment accommodations’, 109 such that, in its traditional form, it is 

essentially, if not categorically, immune from any external constraints that 

the First Amendment may otherwise impose.110

 As Netanel suggests, there is no sound basis for the Court’s complacent 

certainty that copyright is compatible with free speech principles. Rather, 

‘the judicial immunization of traditional copyright from First Amendment 

scrutiny [which was largely perpetuated in Eldred] is a peculiar and per-

nicious anomaly.’111 The anomalous treatment or privileged status of 

copyright in US constitutional jurisprudence implies an unwavering com-

mitment to the premise that private control over expression ultimately 

encourages creativity and the dissemination of ideas. This mirrors a larger 

conviction that the protection of private property in a free marketplace 

will ultimately serve the interests of society as a whole. As I argued in 

Chapter 6 regarding the impoverishment of fair use, such reasoning allows 

the public purposes of copyright to be subsumed within the economic 

interests of the owner. Instead, as Netanel argues, courts should actively 

ensure, through their interpretation and application of copyright doctrine, 

that copyright in fact accommodates the principles of free speech.112 Once 

again, however, this change in approach demands a fundamental shift in 

perspective along the lines that I have advocated. As Netanel explains: 

‘To remain cognizant of those principles requires . . . that copyright 

be understood and construed as a limited statutory requirement, not a 

Blackstonian property right.’113

7.4  UNDERSTANDING FREEDOM OF EXPRESSION

I have argued that the characterisation of copyright as a private property 

interest undermines the nature of copyrightable expression as a communi-

cative act. In the discussion that follows, I briefl y set out a view of freedom 

of expression that departs from the classical liberal vision of speech as an 

individual act, and instead values speech acts as communicative, relational 

and therefore formative of human society and individuality. With this 

constitutive theory of speech in mind, I refer back to the relational theory 

of copyright described in Chapter 3, which emphasises the maximisation 

of communicative activity between members of society. My aim in this 

chapter is to illuminate the essential congruity of these spheres of law once 
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our vision shifts from the individual rights-bearer to the social/relational 

self. To the extent that we accept a justifi cation of the copyright system 

based on society’s interest in the production and dissemination of artis-

tic, literary, musical and dramatic works, the coherence of the copyright 

system demands a departure from the individual rights-based analysis. In 

its place we need this community-based perspective, which is capable of 

recognising copyright’s communicative function and the social values that 

it embodies. In setting out my understanding of the freedom of expression 

ideal, then, my purpose here is ultimately to show how this ideal is capable 

of embracing a copyright system built around public interest consid-

erations and social goals, but not one premised upon concepts of private 

property and individual entitlement.

7.4.1  Expression as Communication

While free speech ostensibly protects only the right of the individual to 

speak and write, its obvious essence is the right of the public to hear and 

to read, the right to public access. The threat of censorship is directed not 

to the speech or writing of the individual, but to the dissemination of the 

speech or writing to the public. The individual’s guaranteed right to speak 

and to write would be of little value either to the public or to the individual 

if this right did not include the right to be heard and to be read. The right 

of free speech, in other words, is not merely a public right; it is a right of 

the public.114

 The ‘expression’ with which we are concerned in the constitutional 

inquiry, is expression intended to convey meaning, or to communicate a 

message from a speaker to an audience. As Gavin Anderson has explained, 

‘acts of expression are not singular but involve simultaneous and recipro-

cal acts of speaking and listening’ – a view which belies the ‘essentially 

linear’ liberal account of expression that emphasises ‘independent indi-

vidual acts of speech’ separately undertaken by either the speaker or the 

listener.115 The common approach to freedom of expression is to frame it 

as a negative right vested in the individual and explained in terms of indi-

vidual autonomy. However, this vision of free expression fails to account 

for precisely that which lends the greatest weight to the right: the commu-

nicative nature of the expressive act. Communication is a richer concept 

than simply the freedom to express oneself without external interference. 

The right to free speech is eviscerated if it does not account for the receipt 

of the message conveyed. The right to say whatever one chooses while 

alone and behind closed doors does not encapsulate the ideals of freedom 

of expression nor refl ect its social and political importance. This is because 

the value of expression ‘lies in creating the opportunity for individuals to 
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engage in meaningful relationship of communication.’116 To appreciate the 

signifi cance of freedom of expression therefore requires appreciation of 

the nature and value of communicative activity. Expression is important 

because it communicates, and communication – the act of intentionally 

making and conveying a representation to someone117 – assumes both a 

source and a recipient. This may appear self-evident, but the impact of this 

statement lies in the social nature of the expressive act that this perspective 

reveals.

 In order to grasp the signifi cance of communication as a human activ-

ity, it is necessary to transcend liberalism’s concentration on the individual 

subject as the appropriate unit of analysis. Communication is an instance 

of social interaction that can be adequately understood only as essentially 

relational. Put another way, it can be said that expressive activity as encap-

sulated in the ideals of freedom of expression is an inherently social activ-

ity. An awareness of what it means for individuals to belong to a society 

is therefore essential to any satisfactory analysis of freedom of expression 

principles. The atomistic individual cannot be the instance through which 

expression is understood, for understanding the signifi cance of freedom 

of expression means understanding that the individual is formed by the 

society in which she exists, and that the individual’s interaction with others 

is in turn formative of that society.118

 The key to understanding the value of communication is in recognis-

ing the relevance of ‘public connectedness.’ As C.B. Macpherson writes: 

‘Human society is the medium through which human capacities are devel-

oped. A society of some kind is a necessary condition of the development 

of human capacities.’119 By understanding human society as constitutive 

of the individual, it is possible to see the importance of communication 

between members of society as crucial to the formation of the human 

self: ‘speech [is] the activity by which we gain a kind of explicit self-aware 

consciousness of things which as such is always related to an unrefl ective 

experience which precedes it and which it illuminates and hence trans-

forms.’120 As such, it should be clear that our ideological vision of the 

individual agent is critical to the normative version of free expression that 

we advance:

First, following from the view that the world consists of socially constructed 
beings, [the constitutive theory of speech] sees speech and language as rela-
tional. . . . Second, . . . speech is not transparent but both shapes the world into 
which we are born and is the means whereby we can change the shape of that 
world ourselves.121

 Bringing together these statements, from the ontological perspective of 

social constructionism fl ows a commitment to the public goods and values 
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that express the interdependent aspects of human existence. What follows 

is a commitment to communication as a public good, which reveals the 

value that we place in speech as both an expression of our independent 

selves and an example of our innate inter-connectedness. Viewed in this 

way, our commitment to freedom of expression is not value-neutral, as 

Rawls’s primary good theory might have us believe. As we saw in Chapter 

3, the ostensible meta-ethics of liberalism have been widely criticised for 

their inability to capture and embrace the notion of the situated self. 

When the human subject is thus misrecognised, freedom of expression is 

explained in terms that purport to transcend notions of communal values 

or social good, but individualistic explanations are inadequate: the value 

that we attach to freedom of expression is grounded in the recognition that 

the good of the individual is bound together with the community, and that 

expression is the way in which we interact with others, participate in social 

goods and develop our human capacities.122 Relationships of communica-

tion are foundational to the autonomous agency that classical liberalism 

assumes but misunderstands:123 ‘Communication is the way we interact 

with others and so participate in social goods such as knowledge, friend-

ship and self-government. As well, through communication the human 

capacities we value such as thought and feeling are developed.’124

7.4.2  Communication and Community

When we ascribe rights, we are in eff ect ascribing a value to a particular 

human capacity and implicitly asserting that we should foster and nurture 

this capacity in ourselves and the other members of our society.125 If a 

certain kind of society is required in order to foster these human activities 

and capacities, the value we place in them entails the normative conclusion 

that we ought to create the conditions necessary to obtain and sustain this 

kind of society.

 At the root of the liberal explanation for free expression is the assump-

tion that only a system protecting an individual’s right to speak freely 

could ‘comport with the premise of individual dignity and choice upon 

which our political system rests.’126 This explanation refl ects the ‘dignitar-

ian paradigm’, which sees the role of free expression as the fundamental 

basis of human dignity, of individual autonomy. Also present in this 

explanation is the ‘instrumental paradigm’, which posits the individual’s 

right to speak freely as fundamental to liberal democracy.127 When we 

understand freedom of expression from the starting point of community, it 

is apparent that the dignitarian paradigm relies on a restrictive conception 

of personhood and autonomy.128 However, upholding the autonomy of 

the speaker in itself relies upon a moral idea about an individual; implicit 
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in the dignitarian paradigm is an appreciation of the value of expres-

sive activity in the development of true personal autonomy. As Richard 

Moon explains: ‘Freedom of expression is central to self-realization and 

autonomy because individual identity, thought, and feeling emerge in the 

social realm.’129 Similarly, because the implications of the instrumental or 

democratic paradigm extend beyond political expression, this explanatory 

framework, which is premised upon representative government, implies a 

focus upon personal development and the capacity for choice, judgment 

and refl ective dialogue. The capacity of choice is not a given, but a poten-

tial that has to be developed, and our society must be conducive to that 

development.130 Freedom of expression therefore has an undeniable moral 

signifi cance because, however it is characterised, the existence of the right 

implies the conception of the good that we attach to communication, open 

discussion and social intercourse.131

 Both democracy and autonomy are concepts that presuppose values 

that our society shares: values that we attach to developed or acquired 

(as opposed to inherent or pre-social) human capacities. The concern 

motivating the principles of free expression is the need to encourage and 

protect social interaction. Its normative signifi cance resides in its recogni-

tion of the interdependence of the human self in the realisation of human 

qualities. The value that we attach to freedom of expression is therefore 

grounded in the recognition that ‘human autonomy/agency is deeply social 

in its creation and expression’, and that ‘human judgment, reason, feeling, 

and identity are realised in communicative interaction with friends, family, 

co-workers, and other members of the community.’132 From the value we 

place in such human capacities, together with the reality of the individual’s 

social embeddedness, can be seen the need to encourage communication, 

refl exive and deliberative dialogue within the community.

7.4.3  Drawing the Connection Between Free Expression and Copyright

The human self can only achieve the identity of autonomous agent in 

the context of a culture that encourages communication and interaction 

between its members. However, as Charles Taylor explains, the facets 

of culture necessary to provide this encouragement do not come into 

 existence spontaneously:

They are carried on in institutions which require stability and continuity and 
frequently also support from society as a whole – almost always the moral 
support of being commonly recognised as important but frequently also con-
siderable material support. These bearers of our culture include museums, sym-
phony orchestras, universities, laboratories, . . . newspapers, publishing houses, 
television stations, and so on.133
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230 Copyright, communication and culture

 Producers and distributors of cultural and intellectual expressions make 

important contributions to social discourse. Free speech, which affi  rms the 

value we attach to communication and social interaction, must therefore 

embrace artistic and cultural expression: the subject matter of copyright. 

Taylor’s statement enables us to see that, in order to create and maintain 

a society conducive to this form of communication, we will be required to 

create and maintain societal institutions that open the channels of such 

communication. Herein lies the explanation for the copyright system: as I 

have described it, copyright is an institution whose existence and mainte-

nance encourages the kinds of communicative activity that lie at the heart 

of the rationale for freedom of expression, and so at the heart of a culture 

and society that aims to further the capacities of the human self that we 

most value.

 As I have argued, the self is always-already situated in a cultural world 

and within a network of social relations. Language and literature, web-

sites and social media platforms, music and art, dance and theatre, fi lms 

and television programmes are all aspects of the cultural world in which 

we exist. The principle of freedom of expression, analysed in light of our 

society’s cultural values, affi  rms our commitment to social interaction 

and communication between members of our society, and recognises 

that this expressive activity is fundamental to our own development and 

self-fulfi lment. The copyright system should be regarded as one means by 

which we seek to ensure this cultural exchange. By providing the ‘bearers 

of our culture’ with suffi  cient support to ensure the creation and exchange 

of meaning, ideas and knowledge, the economic and other incentives that 

copyright off ers are meant to encourage a participatory and interactive 

society, and to further the social goods that fl ow through public dialogue. 

This is the key to the reimagination of copyright described in Part I of this 

book. Copyright’s purpose is to create opportunities for people to speak 

– developing relationships of communication between the author and the 

audience – and to fashion conditions that might cultivate a higher quality 

of expression. Its goal is therefore premised upon an appreciation of com-

munication as relational, constitutive and vital to our personal and social 

development.

 It should by now be clear that the ideal of communication underlying 

the right to free expression is the same as that which informs the right to 

copyright protection. The goal of maximising channels of communication 

lies at the heart of both, and only by recognising the value of communica-

tion as social interaction can we hope to provide a satisfactory rationale 

for either. It follows that both copyright and freedom of expression 

demand recognition of the relational self and the importance of cultural 

dialogue if they are to be fully understood and suffi  ciently valued. It 
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is an understanding of the importance of cultural dialogue and social 

interaction – fundamentally grounded in recognition of the human self as 

inter-subjective and socially constituted – that causes us to guarantee the 

right of free expression, and that informs our development, design and 

 maintenance of the institution of copyright.

7.5   CONCLUSIONS: ON THE NATURE OF 
COPYRIGHT AND COMMUNICATION

I have argued that the Michelin judgment radically misconstrued the 

nature and purpose of copyright law and, as a result, arrived at a fl awed 

conclusion about the relationship between the Copyright Act and the 

guarantee of freedom of expression found in section 2(b) of the Canadian 

Charter of Rights and Freedoms. The root of the problem was the court’s 

untenable analogy between copyright interests in original expression and 

the private property rights that attach to objects in the physical world. By 

invoking the private property analogue, the court was able to avoid the 

complexities that necessarily result from acknowledging the distinct nature 

and character of the copyright interest. A fi nding that the Copyright Act 

restricts speech (as opposed to protecting property) would have entailed a 

struggle to account for the democratic justifi ability of the Copyright Act. 

Proprietary reasoning provided a simpler route towards disposition of 

the case. But when the court rejected all of the distinctions the defendants 

sought to draw between copyright and traditional private property rights, 

it did a great disservice not only to the defendants in the case, but also to 

the public, and so to the copyright system itself.

 Even leaving aside the democratic norms of political and social rep-

resentation at issue in this case, it is clear that the defendants’ use of the 

plaintiff ’s copyrighted logo was a communicative act intended to convey 

meaning, and so an act that prima facie falls within the scope of the free 

expression right. Indeed, the Michelin court correctly conceded that this 

use constituted an expressive act. Furthermore, notwithstanding the use 

of a substantial part of the Bibendum character, the defendants’ depiction 

of Bibendum contributed something to the public understanding, generat-

ing new meaning by recontextualising a powerful communicative symbol, 

expressing it anew and with a radically diff erent message. In doing so, the 

defendants’ use of the plaintiff ’s copyrighted logo furthered the public 

purpose of copyright protection in the creation and exchange of expressive 

works. The copyrighted logo was adopted and adapted to mount a social 

critique; this critique contributed to the cultural and political dialogue and 

diversifi cation of ideas that lie at the heart of copyright’s public purpose 
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and the freedom of expression guarantee. The court should, therefore, 

have relied on a broad and contextual interpretation of fair dealing to 

fi nd that the defendant’s use of the protected work was non-infringing. 

By silencing the critique, the court silenced precisely the kind of interac-

tive communication and dialogic response that copyright law is supposed 

to encourage. The fact that the court’s conclusion was inconsistent with 

the principles and purposes of copyright protection underscores the defi -

ciency of the interpretive metaphors employed by the court in reaching its 

conclusion.

 Relying upon the premise that copyright is a form of private property, 

the court in Michelin concluded that copyrighted works cannot be used 

in the exercise of one’s right to free expression regardless of the extent to 

which one’s use is consistent with the purposes and principles embraced by 

section 2(b). I have argued that freedom of expression and copyright are 

both affi  rmations of the value our society places in relationships of com-

munication. Based on that proposition, my argument is that the court’s 

conclusion in itself reveals the fl awed nature of its premise.

 If characterising copyright as private property pits the copyright system 

against freedom of expression, then we should avoid this characterisation. 

Because the copyright system is concerned with maximising the fl ow of 

meaning through cultural communication, copyright’s very coherence is 

dependent upon its congruence with the principles of freedom of expres-

sion. As such, conceptualising the copyright system as inherently in con-

fl ict with freedom of expression (such that it simply overrides free speech 

concerns) undermines copyright’s own rationale and threatens its internal 

coherence. Of course, the intrinsic paradox of copyright has always been 

that it restricts participation in cultural and social dialogue in order to 

encourage cultural production and dissemination; in other words, it must 

limit communication in the name of encouraging communicative activi-

ties.134 We are told (and many of us trust) that, in doing so, the system 

provides very real encouragement for the development and dissemination 

of ideas. However, when it limits communication in the name of individual 

rights, and chills expression rather than cultivating it, the copyright system 

simply restricts participation in cultural dialogue without providing the 

concomitant benefi t that may justify this restriction. To conclude that 

copyright, in eff ect, trumps free expression is thus to deprive copyright of 

its justifi cation, and to render incoherent a public interest based theory of 

copyright law.135

 Interdependence is the central fact of social and cultural life and the 

precondition for true individual autonomy.136 By recognising the inter-

connectedness of the self, our attention must turn away from liberal 

‘rights as limits’, and towards a concern with structuring relationships 
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within society, and creating and maintaining social institutions that 

make the development of certain values possible.137 Understanding 

rights as the metaphorical embodiment of common values forces us to 

examine those values and to assess the kinds of relationships, institu-

tions and concepts that will foster them. It has been my argument that 

both copyright and freedom of expression embody the values that we 

as a society attach to communication and discursive interaction between 

the members of our community. Such interaction is recognised as 

essential to the achievement of democracy and autonomy in any real 

sense. Both copyright and freedom of expression therefore represent our 

attempt to structure the relations between members of society – whether 

speakers, listeners, authors, audiences or users – in furtherance of our 

 communication ideal.

 The fact that copyright and freedom of expression are presently char-

acterised as confl icting ideals only illustrates that, if we are to foster the 

communicative activities we value, we need to move beyond the indi-

vidualistic assumptions that currently inform our understanding. We 

need to transcend the liberal project whose aim is always, ultimately, 

the reconciliation of individual competing rights, for this entirely fails to 

grasp the relevance and importance of these rights, and their fundamental 

congruity as embodiments of the same social values. By focusing instead 

upon the nature of communication as a community-based and relational 

act, it might be possible to attain a level of analysis wherein ‘[t]he human 

interactions to be governed are not seen primarily in terms of the clashing 

of rights and interests, but in terms of the way patterns of relationship can 

develop and sustain . . . an enriching collective life’.138

 The Michelin approach to copyright and freedom of expression relies 

upon the notion of individual property rights as trumps to democratic 

outcomes. At best, this approach is wholly unhelpful when it comes to 

realising the social goals at issue; it obfuscates the interests at stake, 

closing down all debate about the values implicated and the policy objec-

tives sought.139 Ultimately, this means that claims to copyright as a private 

proprietary right are separated from, and defi ned in contradistinction to, 

the social purposes that underpin that right. When defi ned in opposition 

to the social purposes of free expression, copyright loses its coherence and 

hence its legitimacy. If the private property rights conferred in the name of 

copyright contradict the values underlying free expression, they also work 

against the values that underlie copyright: the copyright system then fails 

on its own terms. If copyright is to be justifi able as a legitimate limitation 

upon expression that furthers the public interest in the creation of intellec-

tual products, then the characterisation of copyright as private property is 

an obstacle to that end.
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 The legitimacy of the copyright system is dependent upon the co-

incidence of the public interest in the maximum generation and exchange 

of knowledge with the interests of authors in the protection of copyright. 

Essentially, the copyright system must stand or fall as an institution that 

is able to maximise social communication and cultural interaction. As a 

legal and social institution, copyright plays a signifi cant role in determin-

ing our access to and participation in cultural dialogue – increasingly 

so in a digital age in which technological advances continue to improve 

potential for free and unrestrained access and dissemination of works, 

as well as lowering the costs traditionally associated with the production 

of meaning. A system that establishes exclusive rights to control com-

municative expression is justifi able only to the extent that it increases 

opportunities for qualitative cultural production and exchange, ultimately 

furthering our communication ideals and so advancing the social good.

 From this perspective, the copyright holder’s interest and the social good 

are mutually dependent and so entirely compatible; they do not present 

confl icting ends requiring division, balance or compromise through the 

means of individual rights and in light of individualised goals. However, 

where the enforcement of a particular copyright interest in a certain 

context threatens to undermine the larger public interest in encourag-

ing participation in cultural dialogue, it is the public interest that should 

decide the day: the copyright owner’s rights fi nd their justifi cation in that 

public interest, and so they should not be enforced in spite of it.

 It follows that the expansion of copyright should be confi ned by the 

principles of free expression, while courts should be willing to subject copy-

right law to constitutional scrutiny and should consistently apply copy-

right’s doctrines with a view to those principles. Amongst other things, 

this would entail the kinds of doctrinal modifi cations that I have proposed 

in preceding chapters: a relational and contextual approach to originality 

and infringement determinations (as such determinations would have to be 

made with regard to the expressive value of the allegedly infringing work); 

an expansive and fl exible approach to fair dealing determinations (as 

works that contribute new meaning or otherwise further the social values 

underlying free expression ought to be beyond the scope of the copyright 

owner’s control); and a restrictive approach to the protection of technical 

controls (as anti-circumvention laws restrict access to public domain mate-

rials, information and ideas, as well as unduly limiting the uses that can be 

made of protected expression).140 The much needed incorporation of free 

expression principles in the development and application of copyright law 

would thereby ensure that copyright furthers its own public purposes.

 Part III of this book has explored the limits of copyright protection 

and the freedom of the public to use protected works as part of their own 
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contribution to cultural dialogue. I have argued that an author-oriented 

approach to copyright policy, combined with a proprietary understanding 

of the copyright interest, extends the scope of copyright protection and 

undermines the importance of exceptions and limitations thereto. If we are 

to give due weight to copyright’s limited nature, then we have to resist the 

possessive individualism that pervades traditional copyright theorising, 

and re-imagine the copyright model in relational terms. Only by giving suf-

fi cient consideration to the public interest that underlies copyright, and by 

recognising the social values that provide its foundation, can we appreci-

ate the limited nature of the copyright interest, and the room it must leave 

for the ongoing generation and exchange of meaning.
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examination of the content – and not merely the form – of the work at issue.

 83. Copyright Act, note 6 above, s. 5(1); CCH (SCC), note 44 above at para. 16.
 84. See e.g. Nichols, note 81 above; and in Canada, Moreau v. St. Vincent [1950] 3 D.L.R. 

713 (Ex. Ct.).
 85. The Supreme Court of Canada recently confi rmed that copyright does not extend 

to facts: CCH (SCC), note 44 above at para. 22. Regarding systems or methods of 
operation, see e.g. Holinrake v. Truswell [1894] 3 Ch. 420 (C.A.) (denying copyright 
in a sleeve-measuring chart) and Cuisenaire, note 82 above, (denying copyright to 
coloured rods for teaching mathematics). Stock characters and settings were denied 
copyright in Preston v. 20th Century Fox (1990) 33 C.P.R. (3d) 242 (FCTD).

 86. See e.g. Morrissey v. Procter & Gamble Co. 379 F.2d 675 (1st Cir. 1967); and Herbert 
Rosenthal Jewelry Corp. v. Kalpakian, 446 F.2d 738 (9th Cir. 1971). The merger doc-
trine was recognised by the Ontario Court of Appeal as a ‘natural corollary of the 
idea-expression dichotomy’ in Delrina Corp. (Carolian Systems) v. Triolet Systems 
Inc. [2002] O.J. No. 3729; leave to appeal denied [2002] S.C.C.A. No. 189.

 87. Substantial similarity does not require a simple or literal copy of the protected work, 
but may also include ‘colourable imitation’: Boutin v. Bilodeau (1994), 54 C.P.R. (3d) 
160 (SCC); Francis Day & Hunter Ltd and Another v. Bron and Another [1963] 2 All 
E.R. 16 (C.A.).

 88. Copyright Act, note 6 above, ss. 3(1), 27(1). Whether a substantial part of the work 
has been copied depends on the quality and quantity of the part taken in relation to 
the whole work, and in particular, whether a ‘salient’ or ‘principal’ features or an 
‘essential’ part of the work has been copied: King Features Syndicate Inc. v. O and M 
Kleeman Ltd [1941] A.C. 417 (H.L.).

 89. Copyright Act, note 6 above, ss 29–29.2. To determine whether copyright is infringed, 
courts must have regard to the purpose and manner in which the work was used; 
whether the use was for the purpose of private study or research, criticism or review, 
or news reporting; and whether the use was fair in light of the particular circumstances 
of the case. This determination involves an examination of the content of the work 
that has been taken, both in the context of the plaintiff ’s work and the defendant’s 
work.

 90. [2001] E.M.L.R. 44(CA) [Ashdown (CA)]
 91. Ibid. at para. 30 (Lord Phillips M.R).
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 92. Michael D. Birnhack, ‘Acknowledging the Confl ict Between Copyright Law and 
Freedom of Expression under the Human Rights Act’ (2003) 14 Ent. L.R. 24 at 32–3 
[Birnhack, ‘Acknowledging the Confl ict’]. See Ashdown v. Telegraph Group Ltd [2001] 
Ch. 685 at 694: ‘I can see no reason why the court should travel outside the provisions 
of the CDPA and recognize on the facts of particular cases further or other exceptions 
to the restrictions on the exercise of the right to freedom of expression constituted by 
the CDPA’; See also Ibid. at 700: ‘[T]he Human Rights Act is not a reason for inter-
preting CDPA any diff erently.’

 93. Ashdown (CA), note 90 above at para. 45.
 94. Ibid. at para. 71. This reveals the potential signifi cance of importing freedom of 

expression principles into doctrinal analyses such as that required by the fair dealing 
defence.

 95. Birnhack, ‘Acknowledging the Confl ict’ note 92 above at 33.
 96. Jonathan Griffi  ths, ‘Copyright Law After Ashdown – Time to Deal Fairly with the 

Public’ (2002) 3 Intellectual Property Quarterly 240 at 247 [Griffi  ths, ‘Ashdown’], 
citing Ashdown (CA), note 90 above at para. 66.

 97. Ashdown (CA), Ibid. at para. 24.
 98. Ibid. at para. 72.
 99. See Birnhack, ‘Acknowledging the Confl ict’, note 92 above at 33.
 100. See Christina J. Angelopoulos ‘Freedom of Expression and Copyright: The Double 

Balancing Act’ (2008) 3 Intellectual Property Quarterly 328 at 343.
 101. Griffi  ths, ‘Ashdown’, note 95 above at 256, quoted by Angelopoulos, Ibid.
 102. Ashdown (CA), note 90 above at paras 25, 29.
 103. Birnhack, ‘Acknowledging the Confl ict’, note 92 above at 30.
 104. 537 US 186 (2003) [Eldred (USSC)]
 105. Eldred (DC Cir.), note 4 above at 376.
 106. Eldred (USSC), note 104 above at 221, Ginsburg J.
 107. Ibid. at 218.
 108. See Netanel, Paradox, note 11 above.
 109. Eldred (USSC), note 104 above at 219.
 110. Ibid. at 221: ‘[W]hen, as in this case, Congress has not altered the traditional contours 

of copyright protection, further First Amendment scrutiny is unnecessary.’
 111. Netanel, Paradox, note 11 above at 194.
 112. The Supreme Court appears to have left room for this interpretative approach, 

stating: ‘it is appropriate to construe copyright’s internal safeguards to accommodate 
First Amendment concerns.’ Eldred (USSC), note 104 above at 221, citing United 
States v. X-Citement Video, Inc., 513 U.S. 64 (1994) at 78.

 113. Eldred (USSC), Ibid. at 193.
 114. Patterson, ‘Private Copyright’, note 78 above at 1204.
 115. Gavin W. Anderson, ‘Understanding Constitutional Speech: Two Theories of 

Expression’ in Gavin W. Anderson (ed.), Rights and Democracy: Essays in UK-
Canadian Constitutionalism (London: Blackstone Press, 1999) 49 at 58–9 [Anderson, 
‘Understanding’].

 116. Ibid. at 59–60.
 117. This is how ‘communication’ is described in Moon, ‘Freedom of Expression’, note 20 

above at 348.
 118. Viewed as such, the social character of free expression, and the social nature of com-

munication more generally, are incompatible with the liberal conception of the self. As 
noted by Colin Farrelly, ‘The Social Character of Freedom of Expression: A Critical 
Notice of R. Moon, The Constitutional Protection of Freedom of Expression’ (2001) 14 
Can. J.L. & Jur. 261 at para. 9, Moon’s vision of the social character of free expres-
sion is therefore complemented by the communitarian critique of the liberal notion of 
the unencumbered self. See e.g. Michael Sandel, Democracy’s Discontent: America in 
Search of a Public Philosophy (Cambridge, MA: Belknap Press of Harvard University 
Press, 1996).
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 119. C.B. Macpherson, Democratic Theory: Essays in Retrieval (Oxford: Clarendon Press, 
1973) at 57; cited in Moon, ‘Freedom of Expression’, note 20 above at 346.

 120. Charles Taylor, Hegel and Modern Society (Cambridge: Cambridge University Press, 
1978) at 165 [Taylor, Hegel]; Moon, ‘Freedom of Expression’, note 20 above at 347–8.

 121. Anderson, note 114 above at 60. This idea plugs into the notion of the dialogic power 
of utterance discussed in Chapter 3.

 122. See Moon, ‘Freedom of Expression’, note 20 above at 348.
 123. See Jennifer Nedelsky, ‘Reconceiving Autonomy: Sources, Thoughts and Possibilities’ 

(1989) 1 Yale J.L. & Fem. 7.
 124. Moon, ‘Freedom of Expression’, note 20 above at 333.
 125. Ibid. at 349. See also Nedelsky, ‘Reconceiving Rights as Relationship’ (1993) 1 Rev. 

Const. Stud. 1 [Nedelsky, ‘Reconceiving Rights’].
 126. Cohen v. California, 403 U.S. 15 (1971) at 24, cited in Leon E. Trakman, ‘Transforming 

Free Speech: Rights and Responsibilities’ (1995) 56 Ohio St. L.J. 899 at 903.
 127. These terms are used and explained by Trakman, Ibid. at 903–10.
 128. See Ibid. at 909. Moon also criticises the autonomy-based account for its assump-

tion that ‘rights, such as freedom of expression, are aspects of the autonomy that the 
individual retains when he or she enters the social world, and that should be insulated 
from the demands of collective welfare’: in Moon, The Constitutional Protection of 
Freedom of Expression, (Toronto: University of Toronto Press, 2000) at 20–21 [Moon, 
Constitutional Protection].

 129. Moon, Ibid. at 21. See also Moon, ‘Freedom of Expression’, note 20 above at 345–6, 
arguing that we can see the importance of freedom of expression for autonomy 
when we ‘lift the concepts of autonomy and self-realization out of the individualist 
framework.’

 130. Taylor, Hegel, note 119 above at 49.
 131. Moon, ‘Freedom of Expression’, note 20 above at 344.
 132. Moon, Constitutional Protection, note 128 above at 21. See also, Moon, ‘Lifestyle 

Advertising and Classical Freedom of Expression Doctrine’ (1991) 36 McGill L.J. 76 
at 94.

 133. Taylor, Hegel, note 119 above at 56.
 134. See, e.g., Neil Weinstock Netanel, ‘Copyright and a Democratic Civil Society’ (1996) 

106 Yale L.J. 283 at 293: ‘While copyright may provide a necessary incentive, it does 
so at the cost of burdening whatever uses of copyrighted expression fall within the 
scope of the owner’s copyright.’ As such, ‘[c]opyright law’s perennial dilemma is to 
determine where exclusive rights should end and unrestrained public access should 
begin.’ Ibid. at 283. A comparison can be made between copyright law and other laws 
such as pornography and hate speech regulation, which appear on their face to limit 
expression but which ultimately function to enhance relations of communication. For 
an interesting discussion along these lines, see Tushnet, ‘Copyright as a Model’, note 
34 above.

 135. Cf. Laura S. Underkuffl  er, The Idea of Property: Its Meaning and Power (Oxford: 
Oxford University Press, 2003) at 75: ‘Claimed rights will (and should) not have pre-
sumptive power over competing public interests when the core values that underlie 
the claimed right and the core values that underlie the competing public interest are 
the same in kind’ [emphasis in original]. She cites the regulation of pornography as an 
example of a limit upon free speech in the name of free speech values (Ibid. at 78).

 136. See Nedelsky, ‘Reconceiving Rights’, note 125 above at 8.
 137. See Ibid. at 9–10.
 138. Ibid. at 8.
 139. Invocating individual rights shuts down this kind of discussion because the rights are 

formulated as ‘reifi ed images that dispel rather than invite inquiry.’ Ibid. at 16.
 140. Cf. Netanel, Paradox, note 11 above at 67–70, criticising the unduly speech-burdening 

scope of anti-circumvention laws in the Digital Millennium Copyright Act of 1998, 
and suggesting that they should not survive constitutional scrutiny even post-Eldred.
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8.   Final conclusions

There is more than a verbal tie between the words common, community, and 
communication. Men live in a community in virtue of the things which they 
have in common; and communication is the way in which they come to possess 
things in common. What they must have in common . . . are aims, beliefs, 
aspirations, knowledge – a common understanding. . . . Such things cannot 
be passed physically from one to another like bricks; they cannot be shared as 
persons would share a pie by dividing it into physical pieces.1

This book has inquired into the connection between the concepts of com-

munity, communication, culture and copyright. Authors, users, owners, 

infringers, audiences and every member of the public are always-already 

situated selves, constituted by – and constituting themselves in relation 

to – the communities in which they exist, and the texts and discourses 

that they encounter. Communication (the construction, apprehension 

and utilisation of symbolic forms)2 is fundamental to the social pro-

cesses involved in developing and shaping communities and identities: 

it is through the interactive process of communication that we develop 

our relations with others, and our own identities in relation to the world. 

The concept of culture3 describes the domain in which our realities are 

created, maintained and transformed through collective conversation.4 

The literary, dramatic, artistic and musical expressions that make up 

the subject matter of copyright law are central to this ongoing dialogic 

process.5

 Copyright is therefore intrinsically linked to the communicative prac-

tices of our communities, and so intricately tied to the development of our 

society and ourselves. John Carey captures the signifi cance of intellectual 

expression when he explains: ‘[T]he site where artists paint, writers write, 

speakers speak, fi lmmakers fi lm, broadcasters broadcast is simultaneously 

the site of social confl ict . . . over the simultaneous co-determination of 

ideas, technique, and social relations.’6 Copyright law regulates our par-

ticipation in the conversation of culture by granting exclusionary powers 

over the books, fi lms, programmes, newspapers, songs, paintings and 

other texts wherein this confl ict is waged. In Carey’s terms, ‘some get to 

speak and some to listen, some to write and some to read, some to fi lm and 

some to view.’7
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 Communication and culture are fundamentally interactive and not uni-

directional. Recognising the power that copyright wields in the regulation 

of communication thus presents a challenge for copyright theorists. As 

Rosemary Coombe explains:

If, as human selves in human communities, we are constituted by and constitute 
ourselves with shared cultural symbols, then it is important that legal theorists 
consider the nature of the cultural symbols “we” “share” in consumer societies 
and the recognition the law aff ords them.8

Any thesis that purports to justify the copyright system must fi rst 

 acknowledge the truly constitutive role of intellectual works as symbolic 

forms that are shared in an ongoing social and dialogic process. It must 

then be able to justify the power that copyright gives over such works, 

and the suppression of other communicative activities that it necessarily 

entails. In this book, I have acknowledged the potential for a justifi cation 

of copyright law even in these terms. However, I have insisted that the 

justifi ability of copyright depends upon its re-imagination and, ultimately, 

its capacity to facilitate the generation and exchange of intellectual expres-

sion such that nobody is denied the right to speak as well as to listen, to 

respond as well as to receive.

 The re-imagination of copyright limits its protective sphere in the name 

of improving relations of communication between equal participants in 

the cultural conversation. The fi rst step is to depart from the pervasive 

individualism that has obstructed our ability to see the social nature and 

value of expressive activities, and has caused us to misunderstand the 

processes of authorship and creativity. The next step is to leave behind 

the proprietary framework into which we have squeezed these activities 

and processes, as well as the conceptual ‘physicalisation’ to which we 

have subjected the expressive work. The knowledge, message or ‘drive 

to meaning’ manifested in an intellectual work is not passed from one 

individual to another like a brick. The culture, information and meaning 

generated through intellectual creativity cannot be divided among owners 

like so many pieces of a pie. The fi nal step is to actively reduce the scope 

of copyright protection by limiting the kind of works to which it attaches, 

the level of protection is accords, and the variety of downstream uses 

that it prevents. Re-imagined in these terms, and restrained in this way, 

the copyright system can be justifi ed as a cultural policy tool, designed to 

further the social good by maximising discursive engagement in a collec-

tive conversation, and thereby encouraging improved relations of com-

munication between members of society. But when the private rights that 

copyright grants extend too far and unduly limit the expressive activities 
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of non-owners, the justifi cation crumbles and the copyright system fails on 

its own terms.

 The good news for lawmakers is that this re-imagination, however 

radical it may appear, is easily within their grasp. The simple acknow-

ledgement that there is no natural, trans-temporal or apolitical truth 

behind the constructs of modern copyright provides the freedom to shape 

and defi ne these constructs in ways that will further the social policy goals 

regularly invoked to justify the system. As Marilyn Randall reminds us:

At law, the notions of authorship, of originality and of intellectual property are 
statutory creations and not natural entities tending towards an ideal state . . .. 
It suffi  ces that the law decree otherwise for the defi nitions of author, owner, and 
property to change. But in what direction, and by the force of what necessity?9

 This is a critical reminder in an area of law where rights are so often 

portrayed as incontrovertible, inevitable and universal. Mark Rose has 

warned us that it is a mistake to believe in copyright and its concepts as 

‘ancient and eternal.’10 If we discard notions of natural entitlement and 

resist the tendency to reify property constructs, we can change the shape 

of copyright in the name of the public interest. Through the process that 

I have described as ‘re-imagination’, we can eff ect this change from the 

inside out, employing the concepts, discourses and social values that 

already adhere in the copyright construct.

 Throughout this book, the Canadian context – and, in particular, the 

Supreme Court of Canada’s rulings in Théberge and CCH11 – has been 

employed as an example of how a change in the theoretical lens through 

which copyright is viewed can eff ect a substantive shift in the interpreta-

tion and application of copyright doctrine, limiting the works to which 

copyright attaches and the restrictions that it imposes on users and the 

public. The Théberge case off ered a new sense of the public goals that 

underpin the copyright system in Canada, while CCH generated a renewed 

awareness of their relevance in directly shaping copyright norms. With 

its apparent departure from the patterns and constraints of traditional 

copyright rhetoric, and its willingness to part ways with the established 

approaches of courts in its own and other jurisdictions, the Supreme Court 

paved the way for the stakeholders of Canadian copyright law to begin the 

process of reshaping copyright policy to advance the public interest in the 

 encouragement and dissemination of works of the arts and intellect.

 Unfortunately, subsequent jurisprudence and policy initiatives have 

undermined the signifi cance of this moment in Canadian copyright law: 

policy-makers have sought to expand the scope of copyright with little 

regard for the public interest or the public domain,12 while the concept 

of balance has proved incapable of unifying confl icting views on the 
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meaning and appropriate eff ect of the law.13 Two factors have limited the 

impact of the theoretical shift eff ectuated by the Supreme Court. First, 

the Théberge balance left intact the notion that copyright is a reward for 

the author, essentially reaffi  rming the notion of the author’s right, albeit a 

limited right that must be balanced with the public interest. The problem, 

of course, is that the concept of balance does not reconcile the protection 

of copyright with the public interest, but rather pits one against the other 

(such that, in a case of confl ict, one or the other must ultimately prevail). 

The outcome of any balancing act will therefore depend on the particular 

interests that are weighed and the weight attributed to them. In this sense, 

the copyright balance is a framing metaphor, but not necessarily a basis 

for resolution or even a precursor to change.

 The second and related problem is that the Supreme Court’s articulation 

of the public interest goals of copyright law was like a seed dropped onto 

harsh and inhospitable soil. The traditional landscape of Anglo-Canadian 

copyright has long been occupied exclusively by the author-owner, 

creating an environment in which users’ rights and the public interest 

are unlikely to fl ourish. Moreover, the advent of digital and network 

technologies has been casting a shadow over this landscape, making its 

occupants ever more determined to protect the property that they regard 

as their own. In this context, it is hardly surprising that policy-makers and 

powerful stakeholders have focused attention on the protection of owners’ 

rights rather than nurturing the seeds of the public interest planted by the 

Supreme Court.

 At the outset of this book, I claimed that we have arrived at a criti-

cal moment in our cultural life. New networked technologies present 

unprecedented opportunities for creative expression, critical engagement 

and participation in public discourse. If the copyright system is aimed at 

maximising creative opportunities, furthering the exchange of knowledge 

and preserving a vibrant public domain, then the potential of networked 

technologies to further the objectives of copyright is undeniable. But 

rather than advancing the potential of these technologies, copyright law is 

increasingly being employed and expanded in order to constrain their use, 

reinforcing the traditional norms of the analogue world.

 In the case of Robertson v. Thomson, the Supreme Court of Canada’s 

Justice Abella considered copyright’s capacity to ‘keep pace with techno-

logical developments to foster intellectual, artistic and cultural creativ-

ity’, and stated that, in facing the challenges of regulation in this context, 

‘the public benefi ts of this digital universe should be kept prominently in 

view.’14 The minority judgment continues: ‘The Internet and new technol-

ogies have unleashed a remarkable array of new creativity, empowering 

millions of individuals to do more than just consume our culture, instead 
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enabling them to actively and meaningfully participate in it.’15 This state-

ment holds the promise of a copyright system that respects and refl ects 

the transformative possibilities of new technologies rather than resisting 

and constraining the emerging cultural practices that these technologies 

permit.

 In order for this to occur, however, the recognition of copyright’s public 

purposes now has to be harnessed and used to steer copyright law in a new 

direction. I have attempted to show, in this book, how copyright could 

(and why it should) be re-imagined in an instrumental mode and justi-

fi ed in relational terms that dissolve the confl ict between author and user, 

owner and the public. In its re-imagined form, copyright will be better able 

to further the public purposes that justify its existence, and to advance the 

social values that these purposes refl ect.

 I began, in Chapter 2, by challenging the romantic conception of the 

author-fi gure, individualised, universalised and fi nally hypostatised in 

the role of copyright’s original author. Invoking the deconstructionist 

critiques of postmodern and poststructuralist literary and cultural theory, 

I emphasised the historical contingency and specifi city of the copyright’s 

author, and the mythic nature of original creative genius. However, simply 

deconstructing the author off ers only so much to the copyright theorist. 

First, the original author of copyright law clearly has enough life left in 

him in this postmodern era to occupy his central role (notionally, at least) 

in an ever-expanding, internationalised system of law; and second, the 

idea of the creative author with the capacity to make new meaning has an 

intrinsic appeal to those of us unwilling to succumb to postmodern frag-

mentation. The key, then, is to present an idea of the author as a socially 

constituted ‘subject-in process’,16 but possessing suffi  cient subjectivity and 

agency to create meaning.

 I argued, in Chapter 3, that feminist theory holds this key. Feminist 

literary theorists, caught in a dilemma between the stable author of unre-

constructed modernism and the deconstructed anti-author of postmod-

ernism, retrieved a version of the author-speaker through the concept of 

dialogism. While every utterance can exist only in relation to other utter-

ances, the clash and struggle of language in the realm of cultural activity 

is a productive exchange that connects speakers, shapes social relations, 

and holds within it the capacity for change.17 While every person neces-

sarily exists in relation to others, the relational self is capable of exercising 

autonomy and shaping her reality through the construction of a personal 

narrative and participation in dialogic exchange.

 What emerges from this discussion is an understanding of the author as 

a relational and socially embedded self who creates meaning from within 

a network of social relations. This reveals the dual nature of authorship, 
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which encapsulates both our essential connectedness and our creative/

critical capacity. The discussion also underscores the nature of author-

ship as relational and dialogic: rather than a solitary, unitary act, the 

act of authorship is part of an ongoing dialogue that forges connections 

through communication. Finally, the copyright interest is revealed as 

relational rather than individualisable: copyright structures relationships 

between authors and users, allocating powers and responsibilities amongst 

members of cultural communities, and establishing the rules of communi-

cation and exchange. We must therefore be attentive to the relationships 

of power and responsibility that it generates, and ask ourselves whether 

those relationships will foster the kind of creativity that we value.

 The departure from copyright’s traditionally individualistic conceptions 

of the author and authorship provides the fi rst step towards copyright’s 

re-imagination by introducing to copyright theory the central concepts 

of community, relationship and dialogue. However, such concepts have 

limited power in the face of individual claims to natural entitlement. The 

next step is to rid copyright theory of the concepts of ‘natural rights’ and 

‘property’, which reduce intellectual expression to a ‘thing’ that is ‘owned’, 

and privilege the individual owner over the social good. To this end, 

Chapter 4 tackled the pervasive notion that authors have a natural right 

to own the fruits of their intellectual labours – a notion that leads many to 

regard the copyright system as no more than a legal mechanism designed 

to protect authors’ rights.

 I argued that a Lockean theory of natural entitlement, based on the 

right to reap the fruits of one’s labours, off ers an inadequate and inappro-

priate justifi cation for the copyright interest. From within the confi nes of 

Locke’s theory, copyright fails to satisfy the Lockean provisos that require 

‘no waste’ and ‘no harm’. Lockean copyright theory is further threatened 

by the notion that intellectual labour is never really individual but always 

interdependent and essentially collective; it is hard to see what portion of 

the intellectual product can be attributed to, and so appropriated by, the 

author alone. Moving outside of Locke’s theory, I argued that deontologi-

cal justifi cations of the author’s right discount the role of the State (and so 

the public) in the creation of the copyright interest, which is then regarded 

as entrenched and fundamental, and given primacy over other interests 

and values. It is therefore a mistake to believe that Locke’s theory can or 

should be used to rein in copyright’s expansion.

 The way that we conceive of authorship and the root of the author’s 

right has signifi cant implications for how we choose to defi ne that right, 

and where we draw its limits. In Chapter 5, I examined the doctrine of 

originality that determines the existence and scope of the copyright inter-

est, and explored the impact that diff erent conceptions of copyright’s 

CRAIG PRINT.indd   248CRAIG PRINT.indd   248 29/06/2011   10:0129/06/2011   10:01

Carys J. Craig - 9781848448391
Downloaded from Elgar Online at 03/30/2017 07:47:14AM

via University of Melbourne



 Final conclusions  249

nature and purpose can have upon the defi nition and implications of 

‘originality.’ I suggested that, within a re-imagined model of copyright, 

we must recognise the functional and metaphorical nature of the original-

ity requirement and defi ne it in a way that respects the dialogic nature 

of authorship. I applauded the Supreme Court of Canada’s defi nition of 

originality as non-trivial ‘skill and judgment’, primarily because it set aside 

the loaded concepts of ‘labour’ and ‘creativity’, both of which tend to 

defi ne originality (and so the copyright interest) in relation to an author’s 

perceived natural entitlement. At the same time, the test potentially cap-

tures the dialogic idea of authorship as a personal act of meaning-making 

using pre-existing texts and artefacts. Consistent with this dialogic idea, I 

suggested that the determination of originality should involve a contex-

tual and relational assessment of both the original and allegedly infring-

ing work, and the extent to which each of these contributes to the public 

 purposes of the copyright system.

 A dialogic theory of authorship also reveals the importance of down-

stream uses of the materials that defi ne our cultural context; the copyright 

owner’s interest, once granted, should not unduly interfere with the crea-

tive capacities and expressive activities of others engaged in the conversa-

tion of culture. As such, Chapter 6 considered the power that copyright 

currently wields to chill critical, transformative and socially useful repro-

ductions of protected materials, particularly in light of the restrictive 

nature of the defences available to would-be users. Drawing upon recent 

Canadian jurisprudence, I demonstrated that the restrictive construction 

of fair dealing coincides with an overriding commitment to the author’s 

right. The Supreme Court of Canada’s endorsement of a large and liberal 

fair dealing defence in CCH was the direct result of its newfound concern 

with the public’s interest and users’ rights – a concern that acknowledges 

the integral, rather than exceptional, nature of fair dealing in the copyright 

system.

 A copyright theory focused upon the enhancement of cultural dialogue 

must insist on the centrality of fair dealing to the purposes of copyright. It 

should also support the call for an inclusive US-style ‘fair use’ defence that 

does not restrict permitted uses to particular purposes, but examines more 

generally the contribution they make to the furtherance of copyright’s 

goals. Finally, in the face of technical controls over the access to and use 

of digital materials, a re-imagined copyright model must protect the public 

domain, reinforce the limits of owner’s control, and safeguard the rights 

and interests of the public in relation to locked-up content.

 Chapter 7 proceeded to examine the relationship between copyright 

law, which grants exclusive rights over expression, and the human right 

of free expression. Through an analysis of Canada’s infamous Michelin 
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decision,18 I argued that a commitment to the idea of copyright as private 

property prevented the Court from perceiving the connection between 

copyright’s subject matter and the values inherent in the right to free 

expression. It did so by denying the nature of the plaintiff ’s work as a cul-

tural text, reifying the boundaries of the owner’s right, and obscuring the 

social values behind the copyright interest. Unable to perceive the signifi -

cance of the defendants’ expression as a dialogic response imbued with a 

new message, the court was blind to the speech implications of its decision, 

and the disservice that it did to copyright’s purposes.

 Finally, I suggested that the court’s fundamental error (and one that is 

also found in the British and American jurisprudence) was conceiving of 

copyright and freedom of expression in individualistic rights-based terms. 

With an appreciation of the social values that underlie both copyright and 

freedom of expression – the value we attach to social interaction and rela-

tionships of communication – it becomes clear that these are not confl ict-

ing rights in need of resolution, but intrinsically connected affi  rmations of 

the same public goals. When copyright trumps the ideals of free expres-

sion, silences expression and clogs channels of communication, it under-

mines its own purposes and threatens its own legitimacy. As a limit upon 

expressive activities, copyright’s justifi ability depends upon its capacity to 

ultimately increase opportunities for qualitative cultural production and 

exchange in furtherance of the communicative ideal that underlies the free 

expression guarantee. The re-imagination of copyright in social and non-

proprietary terms is therefore essential to its purpose and its premise.

 The theme that runs throughout this book is the need for a re-imagi-

nation of copyright in terms that meaningfully depart from the norma-

tive assumptions of possessive individualism. In its re-imagined form, a 

relational theory of copyright casts the central constructs of copyright in a 

new light: the ‘author’ is not an isolated and independent being, but rather 

exists within a culture and a network of social relations; ‘authorship’ is not 

an isolated and independent act, but rather a dialogic process that con-

stitutes the author in relations of communication; the intellectual ‘work’ 

is not an object of property, but rather an expressive contribution to an 

ongoing process of cultural dialogue; the audience and users of such works 

are neither passive recipients nor trespassers, but rather equal participants 

in the conversation of culture.

 Thus reconceived, the protection that copyright grants to creators of 

intellectual expression is one means by which the State attempts to stimu-

late social engagement, dialogic participation and cultural contributions, 

all of which are aspects of the public good inherent in participatory com-

munity. From this perspective, the central doctrines of copyright, as well 

as the very notion of copyright itself, are instrumental legal constructs; we 
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should seek to defi ne them in the way that best serves the social aims and 

underlying values of a relational copyright model.

NOTES

 1. John Dewey, Democracy and Education (New York: Macmillan, 1916) at 5–6. Cited in 
James W. Carey, Communication as Culture: Essays on Media and Society (New York: 
Routledge, 1992) at 22 [Carey, Communication]. Dewey’s work has played a critical 
role in revealing the nature of communication as a social process ‘whereby reality is 
produced, maintained, repaired, and transformed.’ Ibid. at 22–3.

 2. Carey, Ibid. at 25.
 3. ‘Culture’ is defi ned in the Concise Oxford English Dictionary, 9th edn (Oxford: 

Clarendon Press, 1995): ‘the arts and other manifestations of human intellectual 
achievement regarded collectively.’

 4. While I refer to the cultural domain, it is important to note Carey’s warning against 
the reifi cation of ‘culture.’ See Carey, Communication, note 1 above at 65, citing Peter 
L. Berger and Thomas Luckmann, The Social Construction of Reality (Garden City, 
NY: Doubleday, 1966): ‘When the idea of culture enters communications research, 
it emerges as the environment of an organism or a system to be maintained or a 
power over the subject. Whatever the truth of these views – and there is truth in all 
of them – culture must fi rst be seen as a set of practices, a mode of human activity, a 
process whereby reality is created, maintained, and transformed, however much it may 
 subsequently become reifi ed into a force independent of human action.’

 5. See Niva Elkin-Koren, ‘Cyberlaw and Social Change: A Democratic Approach to 
Copyright Law in Cyberspace’ (1996) 14 Card. A. & Ent. L.J. 215 at 232–3, describ-
ing the kind of social interaction by which social agents engage in ‘meaning-making 
processes’: ‘This understanding of social dialogue includes everything from arts and 
sciences, to writing and reading a book, interpreting old texts, exchanging ideas about 
family values, searching information on a database, and creating and consuming arti-
facts.’ Elkin-Koren explains, at 233: ‘Through this process, social agents give meaning 
to the objective world and defi ne their own identity.’

 6. Carey, Communication, note 1 above at 87.
 7. Ibid.
 8. Rosemary J. Coombe, ‘Objects of Property and Subjects of Politics: Intellectual 

Property Laws and Democratic Dialogue’ (1991) 69 Tex. L. Rev. 1853 at 1864.
 9. Marilyn Randall, Pragmatic Plagiarism: Authorship, Profi t and Power (Toronto: 

University of Toronto Press, 2001) at 268.
10. Mark Rose, Authors and Owners: The Invention of Copyright (Cambridge, Mass.: 

Harvard University Press, 1993) at 106.
11. CCH Canadian Ltd v. Law Society of Upper Canada [2004] S.C.J. No 12., 1 S.C.R. 339.
12. Bill C-60, An Act to Amend the Copyright Act, fi rst reading 20 June 2005; Bill C-61, An 

Act to Amend the Copyright Act, fi rst reading 12 June 2008; Bill C-32, An Act to Amend 
the Copyright Act, fi rst reading 2 June 2010.

13. The unanimity achieved in CCH was quickly lost in subsequent Supreme Court rulings 
on copyright. See Robertson v. Thomson Corp. [2006] 2 S.C.R. 363, 2006 SCC 43 and 
Euro-Excellence Inc. v. Kraft Canada Inc. [2007] 3 S.C.R. 20, 2007 SCC 37. In each of 
these cases, confl icting understandings of the balance and its relevance to the issues at 
hand resulted in confl icting judgments.

14. Robertson v. Thomson Corp. [2006] 2 S.C.R. 363, 2006 SCC 43, para. 79. Tempering 
this optimism somewhat, it should be noted that these statements the majority judg-
ment was less concerned with ensuring that copyright not interfere with the advantages 
off ered by new technologies: ‘Media neutrality is not a licence to override the rights of 
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authors – it exists to protect the rights of authors and others as technology evolves.’ 
Ibid, para. 49.

15. Ibid, citing Michael Geist, “Our Own Creative Land: Cultural Monopoly & The 
Trouble With Copyright” (Toronto: Hart House Lecture Committee, 2006), 9.

16. B.L. Marshall, Engendered Modernity – Feminism, Social Theory and Social Change, 
(Cambridge: Polity Press, 1994) at 108.

17. See Mary O’Connor, ‘Subject, Voice, and Women in Some Contemporary Black 
American Women’s Writing’ in David M. Bauer and Susan Jaret McKinstry (eds), 
Feminism, Bakhtin and the Dialogic (Albany: State University of New York Press, 1991) 
199 at 201.

18. Cie Générale des Etablissements Michelin-Michelin & Cie v. C.A.W.-Canada (1996), 71 
C.P.R. (3d) 348 (FCTD).
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